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                P-R-O-C-E-E-D-I-N-G-S 

                                           9:30 a.m. 

            CHAIRPERSON GRIFFIS:  Good morning, ladies 

and gentlemen.  Let me to order the 2nd of November, 

2004 public meeting of the Board of Zoning Adjustments 

of the District of Columbia.   

            My name is Geoff Griffis, chairperson.  

Joining me today is vice-chair Ms. Miller and also our 

representative from the National Capital Planning 

Commission, Mr. Mann. 

            We will be joined by different 

Commissioners depending on the case and I will 

introduce them as they show for deliberations on their 

specific case. 

            Copies of today's hearing, or meeting 

rather, agenda are available for you.  I will note 

we're probably going to change the agenda just briefly 

to accommodate a few of the Commissioners' schedules, 

but we'll make clear what we're proceeding with and 

which case.   

            Of course this is a time in which we don't 

take any additional testimony.  This is the time in 

which we'll deliberate on the facts that were created 

in the hearings previously on each of the cases.  I 

would note also that all proceedings, be it a public 
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meeting or a hearing, are recorded and we're recording 

in two fashions.  We do have the court reporter 

sitting on the floor to my right creating the record 

of all our proceedings and additionally we are also 

being broadcast live on the Office of Zoning's 

website.  Attendant to that, of course, that we ask 

that people refrain from any disruptive noises or 

actions in the hearing room.  And I'd ask that people 

turn off their cell phones and beepers at this time so 

we don't have that type of feedback on our recording 

mechanisms. 

            Let me say a very good morning to Ms. 

Bailey and also Mr. Moy from the Office of Zoning and 

ask if there are any preliminary matters for the Board 

to take up.   

            MR. MOY:  Good morning, Mr. Chairman, 

members of the Board.  

            There are some preliminary matters, but 

staff believes that that can be taken up attendant to 

the cases as they come up on the agenda. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.   

            In which case, just briefly, first of all, 

I apologize for getting a late start.  We've had a 

very long week and morning getting prepared for this 
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as you'll see with our whole agenda, but we're going 

to get right into it and get people out on this 

beautiful day as quickly as possible. 

            Let me also just take a brief moment, and 

I don't want to take up much time at all, but I just 

want to note that it came to my attention that Mr. 

Finney, one of our local ANC members, had passed away 

and I wanted just to state that he is of course in my 

thoughts and I know the Board's thoughts.  It was 

always, always a fascinating and substantive time when 

Mr. Finney was here with each of the cases and I could 

talk for quite a bit recounting some of the anecdotes 

of his participation and just make quick note that in 

fact it was aware to me just meeting him how a 

substantive and long rich that he lived, but reading 

actually the obituary told me an awful lot of how 

important he was as a community member, both locally 

and also nationally.  So we hold Mr. Finney and his 

family in our thoughts. 

            With that, let us call the first case in 

the morning. 

            MR. MOY:  Yes, sir.  The first case of the 

morning is a remand from the District of Columbia 

Court of Appeals of the Appeal of Application No. 

16839 of the Advisory Neighborhood Commission 4A. 
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            This is pursuant to a 11 DCMR 3100 and 

3101 from the decision of the Zoning Administrator for 

the issuance of a certificate of occupancy, which is 

No. 183666, which was dated August 31st, 2001) for an 

elderly development center serving 30 persons ages 22 

to 85 years old and seven staff in a C-2-A District at 

premises of 5511 14th Street, N.W., and that's in 

Square 2800, Lot 9. 

            On September 14, 2004, the Board directed 

the staff to circulate a letter to the parties 

soliciting opinions regarding whether Metro Day 

Treatment, Inc.'s program was eligible for a 

certificate of occupancy permit under a different use 

classification allowed in the underlying C-2-A zone 

district other than as an elderly development center.  

And that letter is posted in the record files as 

Exhibit 44, dated September 16, 2004. 

            The office did receive a submission from 

DCRA, which was received October 29, 2004 and is 

identified in your case folders as Exhibit 45. 

            Staff should note for the Board that the 

document is untimely since the Board had given a 

deadline of submissions for October 14, 2004. 

            That completes the staff's briefing, Mr. 

Chair. 
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            CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much, Mr. Moy.  Clearly before us is a 

preliminary matter of whether we waive our regulations 

and accept into the record the Exhibit 45 Mr. Moy has 

outlined.  Let me hear any discussion of objection to 

waiving our regulations.   

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Any support for 

doing such? 

            MR. MANN:  I'd be in support of that.  I 

think the letter is important enough and provides 

enough new information that we should accept it. 

            CHAIRPERSON GRIFFIS:  Good.  Ms. Miller, 

any objection or support? 

            VICE-CHAIR MILLER:  I would support 

waiving our rules as well. 

            CHAIRPERSON GRIFFIS:  Excellent.  I take 

it as a consensus of the participating members today 

that we would waive our regulation, accept into the 

record Exhibit 45, which is the October 29, 2004 

letter from Ms. Faye Ogunneye and go from there. 

            I think it is absolutely important to do.  

In fact, this is what we've been waiting for.  The 

aspect to look at with the remand coming back from the 

courts indicated that in vacating the order they 
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remanded for further proceedings, which is not 

inconsistent with their opinion.  And their opinion 

was indicating that perhaps it doesn't qualify as a 

child- elderly development, but could possibly qualify 

something else.  We're obviously looking for the 

zoning administrator to indicate is there any 

possibility of it qualifying in any other 

characterization or how they would actually look at 

this.  This letter, Exhibit 45, obviously lays out 

that argument.   

            To that now, we do have participants in 

this case that I believe should be afforded the 

opportunity to make case presentations in response to 

the zoning administrators letter, Exhibit 45.  And 

therefore, I would suggest the Board sets this for 

further proceedings and set it for a decision making 

sometime in the future.  Thereby, we can fill the 

record with written submissions in response to the 

zoning administrator's letter. 

            Any further ideas? 

            VICE-CHAIR MILLER:  I would suggest that 

we give the parties a little bit of time to respond to 

this, to just a basic issue in the case and I would 

propose perhaps a response date of December 14th and 

we could put this on our decision meeting for January 
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4th, or something, you know, to that effect. 

            CHAIRPERSON GRIFFIS:  Good.  Let's set 

this for a January 4 decision making.  We'll have 

responses in substantially before that so the Board 

actually has the time to look at those. 

            Ms. Bailey, would you mind just running 

through the schedule, or Mr. Moy?  Ms. Bailey? 

            MR. MOY:  The decision date is January the 

4th, 2005 with responses due to the Board by 3:00 p.m. 

of December the 14th. 

            CHAIRPERSON GRIFFIS:  Anything else?  Any 

other questions?   

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Good.  Let's move 

on. 

            MR. MOY:  The next case is Application No. 

1700 of Potomac Foods, pursuant to 11 DCMR 3104.1 for 

a special exception to permit the continued use of an 

accessory parking lot last approved by BZA Order No. 

16541 serving an existing Burger King restaurant under 

Section 214 in the R-1-B District at the rear or 4422 

Connecticut Avenue, N.W.  That's in Square 1971, Lot 

822. 

            On October 5, 2004, the Board completed 

public testimony on the application and scheduled its 
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decision on November 2nd, 2004.   

            The Board requested the following post- 

hearing documents, including: (1) the authorization, 

including ownership of the subject property; (2) 

landscape plan indicating location and types of 

plantings; (3) photographs of the trash receptacle 

showing their location and condition; and (4) 

briefings to the application of Section 214.7. 

            Filings have been submitted into the 

record by both the ANC 3-F and the applicant and 

they're identified in your case folders as Exhibits 30 

and 31, respectively. 

            And that completes the staff's briefing, 

Mr. Chairman. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.   

            Let me first state that we had the 

submission which is Exhibit 30 from the ANC which was 

the party in the case and a full participant.  And I 

just want to first of all commend the analysis and the 

presentation of their argument.  They make two 

arguments or two large arguments.  I want to take on 

argument number one. 

            Let me also say to set my position in the 

forefront of my comments.  Argument one talks about 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 11

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

whether there is jurisdiction of the Board under 

accessory parking lot, special exception 2, go to a 

matter of right use and facilities, or a structure or 

building.  Is there a connection and does 214.7 

actually step us into that.  And of course under the 

umbrella also would be 2303.1.  As I say, I think it 

was well-started; well-argued, however I do not find 

it persuasive.   

            There seems to be a large hinge and 

reliance on the fact of the statement which the 

specific Section 214 says, "The accessory parking 

spaces shall be so located and facilities in relation 

to parking shall be so designed that they are not 

likely to become objectionable to adjoining and nearby 

property."  And I think although the regulations 

obviously don't define absolutely every term and its 

use, I think the logical perspective of looking at and 

analyzing 214, which is accessory parking spaces, and 

how it's lined out it's obviously disjoined from the 

primary function and is written and prescribed as such 

that in reading, I think it is probably more 

appropriate to actually look at as they talk about 

facilities in relation to -- well, you really need to 

look at what they're talking about in terms of 

relating to.  And I think that, as I read 
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"facilities," it is anything that is specifically 

aligned to the parking structure.   

            For instance, a facility on accessory 

parking structure may well be a guard house.  Well, 

that certainly would be a part of the facilities 

related to the accessory parking spaces that would not 

be designed to become objectionable or anything else.  

I mean, we hear an awful lot of accessory parking 

spaces and surface parking spaces and part of their 

facilities is ingress and egress.  It's line drive 

aisle locations and such and that, to me, is really, 

in my reading of 214, what it's going to. 

            To be able to step into a matter of right 

use, I think obviously goes way beyond the strict 

reading and also I would say the interpretive reading 

of any of the regulations.   

            And it goes to, and I think this is 

informative as we look at the specific aspects in this 

case, first of all, to put into some context, this 

alley way where this accessory parking lot is located 

is certainly of multiple uses.  We heard quite a bit 

of testimony about some of the adjacent uses and 

problems that were set up with it.  The 214, I think 

is fairly clear in outlining what in fact is to be 

complied with in order for it to be granted and I 
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think it might be well worth and serve to go through 

each of those aspects in our deliberation.  And I'll 

open it up to everyone else to discuss it. 

            Ms. Miller? 

            VICE-CHAIR MILLER:  I just want to make a 

comment on interpreting 214.7 before we go beyond that 

issue of jurisdiction.   

            I think that despite the good effort of 

the ANC in giving us an alternative interpretation, I 

think it does make the most sense to interpret 

"facilities" in relation to the parking as meaning 

structures such as a shelter for a parking attendant 

and I want to also stress that it is our job to 

interpret these regulations, but we have to be very 

careful when we're talking about jurisdiction and we 

can't extend jurisdiction that we don't have.  And 

that in this case we would be talking about extending 

jurisdiction to a matter of right principal operation 

on a separate lot and I think that's going well beyond 

what we can do. 

            CHAIRPERSON GRIFFIS:  Very well.  214.2 

says, "Accessory parking spaces shall be in the open 

area or underground."  It's basically the location and 

how it's done.  None of the accessory parking spaces 

extend above the level of finish grade on this.  I 
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think that's fairly clear in the evidence in the 

record.  I think compliance with 214.2 has been fairly 

established, unless there's other comments on it? 

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  214.3 of course also 

goes to the location and distance as it relates to the 

principal function.  I believe the evidence is clear 

in showing the compliance also meeting that aspect of 

the regulations.   

            214.4, likewise, in terms of the 

separation.  There is in the evidence shown in the 

plan and also the testimony that there's a 20-foot 

north-south alley separating the parking lot from the 

restaurant. 

            I think it also is fairly strong in terms 

of the evidence in the record that there could not be 

parking or additional parking that 214.6 talks about 

the impracticality of parking within the principal 

building in order to satisfy the requirements.  It's 

obvious that the site has been maximized to 

accommodate what it can. 

            Going through 2302 and 214, I think we can 

get into perhaps the more specific aspects of the 

application, and that is, it really lays out how these 

are to be utilized.  And that is, they should be 
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obviously safe, they should be well-let obviously for 

safety, both in driving and also in accessing from a 

pedestrian level.  They should be clean and 

maintained, painted, landscaped.  There is some 

concern that came up in this case obviously, and 

actually it was one of the most -- I don't know how to 

describe it, but one of the most animated Office of 

Planning reports that I recall in some time in terms 

of the actual site visit and the documentation.  It 

was fairly clear that this was not and had not been 

maintained properly in accordance with our 

regulations, that it was brought up to a level of 

standard either as this application was submitted or 

during the processing of this application, but it 

obviously at this point is and can be maintained.   

            And I think that was important to note the 

traffic pattern was decidedly precarious and I don't 

think anyone was in disagreement whether this lot 

actually created that, I do not believe that there's 

compelling evidence of that.  However, we should look 

at, I think, one at ANC to the Office of Planning and 

also DDOT in their analysis and also in their 

conditions or proposed conditions as they deal with 

each of the issues and I'll open it up to folks for 

discussion on each of those, or I'll just continue 
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talking. 

            Let's take up DDOT, the conditions that 

DDOT looked at in going out.  I know that the Office 

of Planning had some serious concern and DDOT did go 

out.  I want to read one of the statements on Exhibit 

29.  It says that the "operations of the carwash 

create dangerous and unacceptable traffic conditions, 

including the parking of vehicles in the public alley 

and the blocking the access to the Burger King parking 

lot."  Clearly, the carwash is not before us in this 

application, but the Burger King parking lot is.   

"Vehicles even temporarily parked in the alley create 

a dangerous situation for patrons, etcetera."   

            What it does go on to say, however, is 

that the parking lot that we're looking at in this 

application in fact does not create the dangerous 

circumstance, but it's in adjacency to something that 

does.  However, they offer several things that I think 

are important.   

            As we've talked about, the vehicle 

direction and circulation in there seems to be a bit 

cumbersome.  The Department of Transportation is 

offering a condition that the parking lot be modified 

that would create a one-way circulation pattern.  I 

think there's evidence in the record to support 
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something of that nature of which cars would come in 

from one direction and leave from one direction.  It 

would give it certainly a much more organized route.  

It would also not have the confluence of in and out at 

the point of which was becoming more of a difficulty 

with the adjacent uses.  Again, aligning the trash 

dumpsters flush with the raised curb makes a whole lot 

of sense on two aspects; one, as DDOT has indicated, 

for the visual clearance of vehicles traveling 

through.  I think it also goes to some of the other 

evidence in the record that it was brought up by the 

ANC and the community of the visual impact, having 

those aligned makes them look a little bit more 

ordered and taken care of and it certainly is not 

anything that would be that cumbersome in order to do. 

            They offer a condition also of removing 

two parking spaces.  It seems to me that that's a 

reorienting of the in and out of the parking lot.  I 

have difficulty going too far with that because I 

don't think there's ample enough evidence in the 

record in order to redesign this from the dais and we 

certainly don't have documentation that showed that.  

And so I don't think I'd be that supportive and I'm 

not sure what that alleviates.  I think the one-way 

really takes care of that aspect of the difficulty of 
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directional traffic. 

            Mr. Mann? 

            MR. MANN:  I just wanted to note that I 

think that it actually already is one way and if you 

look at the applicant's original submission, Tab B, 

shows that it's one way.  And if you look at some of 

the photographs, you can actually see that there's 

painted arrows.  I think the problem is that the 

painted arrows are very, very faint and that it's not 

readily evident.  So it seems to me that what DDOT is 

saying is to just clearly mark that it's one way.  I 

think the one-way situation already exists. 

            CHAIRPERSON GRIFFIS:  Right, an excellent 

point. 

            And I think according to our regulations, 

if this is approved, it would have to be properly 

striped and I think we can make a note, if not call it 

out specifically, that the arrow, the directional 

arrows, the circulation, should also be properly 

maintained and painted. 

            Okay.  Ms. Miller? 

            VICE-CHAIR MILLER:  I just have a couple 

of comments.  One is that Office of Planning also 

proposed in their conditions at No. 8 that 

"directional arrows on the surface of the parking lot 
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at both the entrance and exit shall be repainted."  

So, it sounds like the same thing to me. 

            I think DDOT makes some very good 

recommendations.  Unfortunately, it came in after the 

hearing, so we didn't have an opportunity for a 

response from the other parties, but we do have some 

information in the record that you referred to that 

would support some of these.  And I think that is the 

problem with the removing of the two parking spaces.  

We don't really know that much of the ramifications of 

that on the need for the parking and other things. 

            Also, while it seems like this parking lot 

doesn't create the dangerous situation and in fact the 

carwash next door may, we do have evidence that there 

is some dangerous situation here that needs rectifying 

with these conditions. 

            And I think we also heard evidence that 

the parking lot and the carwash were owned by the same 

party, or the same person, but we didn't get 

documentation of that submitted in the record. 

            CHAIRPERSON GRIFFIS:  Good.  Very well.  

I think the Board's prepared to move quickly through 

this and I think it's best that I take this up under  

a motion and then discuss the conditions that are 

appropriate in terms of our support of this.   
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            And therefore I would move approval of 

application 17200 Potomac Foods.  That is for the 

special exception, an accessory parking lot serving 

the existing Burger King restaurant under Section 214 

in the R-1-B District.  It's at the rear of 4422 

Connecticut Avenue, N.W.   

            I'd ask for a second. 

            MR. MANN:  Second. 

            CHAIRPERSON GRIFFIS:  Thank you, Mr. Mann. 

I do note and of course the record clearly reflects 

that this Board last approved this in Order No. 16541, 

however, we are looking at a new application here.  

Although it is a continued use, it's a new special 

exception. 

            Let's go through, first of all, as I said, 

I think we need to highlight and that is whether this 

is a term of the special exception is put on this 

order.  Why don't we take that up first?   

            It was proposed at the very beginning that 

it be two years.  There was some testimony to the fact 

that the two-year term based on the fact that they 

hadn't come into -- well, hadn't done a full 

maintenance aspect of the parking lot in terms of 

painting and landscaping.  There obviously were 

originally from the order landscaping that was 
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implemented; those tall trees of which were probably 

required to be four foot, but as all trees do, they 

grew.  And now it's time to revisit that.  So, that 

aspect and then of course the DDOT and OP's 

conditions, term limit.  And is there discussion?  It 

seems to me that there was some alleviation of that 

time based on the bringing up and also somewhat the 

other conditions that would seem to mitigate having 

it.  There was also some brief discussion of how 

onerous it is on an applicant, on the community and on 

the Board to see applications in a two-year frame, 

which means really you're leaving here and starting to 

put together an application fairly soon.   

            That being said -- 

            VICE-CHAIR MILLER:  I would note that the 

ANC recommended two years, Office of Planning 

recommended two years and I believe that -- I thought 

that the applicant had agreed to two years.  And that 

does sound like a short term normally, but it seems 

like this particular lot has some problems that need 

to be watched.  So I guess I would favor the two years 

at this point.  I would also note DDOT said five years 

was fine. 

            MR. MANN:  One thing that I might offer to 

take into consideration is that if there is to be any 
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sort of additional landscaping, that the applicant 

installs that, you know, maybe it takes longer than 

two years for that landscaping to really reach the 

kind of maturity that is necessary to show any signs 

of whatever it's mitigating or proposed to do in 

addition to the fact that, as you mentioned, two years 

mean that they start preparing their application in a 

year. 

            CHAIRPERSON GRIFFIS:  Good.  I think we 

should look at -- in fact there was discussion in the 

hearing regarding the five year and I think that's 

certainly a more appropriate one as we just indicated 

in terms of the implementation of the aspects and to 

not being cumbersome and turning these over so 

quickly.  I think as we go down, there are other 

alleviations so that if there are short-term impacts 

that need to be remedied, they can be.   

            I would say condition 2, I'd propose, 

would be to have the two trash cans maintained in the 

parking lot emptied once per day or more often if 

overflowing with trash.  They have in fact put those 

on.  There's photographs of them in the sites which we 

asked just to show us where they were.  Clearly those 

are important aspects in this type of lot.  And then 

in addition they should be maintained. 
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            VICE-CHAIR MILLER:  I'm sorry, Mr. 

Chairman, have we resolved the term? 

            CHAIRPERSON GRIFFIS:  We have a motion 

before us that's going to deliberation with a five- 

year term. 

            VICE-CHAIR MILLER:  Okay.  I would just 

like to speak a little bit more to that point then, 

because I think that there have been various terms on 

this lot.  It's been five years.  There's another 

order that has it at four years.  So I just think 

given that we have all these parties recommending two 

years and there are some problems, if you think two 

years is too short, that maybe we ought to come 

somewhere in between and perhaps make it three years.  

I wouldn't go as far as five. 

            CHAIRPERSON GRIFFIS:  Okay.  Any 

additional comments? 

            MR. MANN:  I think I'd be inclined to 

agree with Ms. Miller, but actually suggest a term of 

four years. 

            CHAIRPERSON GRIFFIS:  Good.  I'd accept 

four years.  I think that's appropriate.   

            Okay.  Additional conditions then?  I 

think we have the maintaining of obviously all the 

requirements in our regulations, but pay specific 
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attention to the proper directional striping and 

maintenance of the circulation. 

            I believe that an aspect -- although it's 

supposed to be properly landscaped, it's not, the 

specific aspects to this that we probably out to talk 

about, the case presentation indicated pruning of 

trees and how that would be done and the maintenance 

of them, whether we need to be so specific, I don't 

know.  I'm open to discussion on that.  I think we 

ought to wrap it all into one condition in terms of 

landscaping.   

            We also have the aspect of the 

exterminator.  I think that's an important aspect.  

One, based on what the facility does.  There was 

discussion in the case about the storage of grease.  

That goes a little bit beyond our focus on this 

application, and with the trash dumpsters there, I 

think it's going to be very important that that is 

maintained and I think that does go to mitigating the 

aspect of a clean area. 

            So we have landscaping, we have 

exterminator.  Yes? 

            VICE-CHAIR MILLER:  It would be easier for 

me to deal with this if we identify the specific 

conditions maybe that we're resolving as we move 
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along, because I know you've done a few.  So if we can 

just back up a little, did you do trash pick up?  I 

know that's a condition that's been proposed by -- 

            CHAIRPERSON GRIFFIS:  Nope. 

            VICE-CHAIR MILLER:  Okay.  Well, applicant 

has proposed that the trash pick up be three times a 

week.  And I think the ANC also agreed with that 

condition.  Yes, ANC also did.   

            CHAIRPERSON GRIFFIS:  What is that 

mitigating? 

            VICE-CHAIR MILLER:  That's mitigating the 

adverse impact of odor and debris in the parking lot 

from trash. 

            CHAIRPERSON GRIFFIS:  So the condition 

should be that the parking lot will be maintained odor 

free and debris free? 

            VICE-CHAIR MILLER:  No, the condition 

would be that trash pick ups will occur at least three 

times per week. 

            CHAIRPERSON GRIFFIS:  Okay.  The way it's 

written here, it's almost a ridiculous condition to 

put in.  So it's going to occur at least three times 

a week, more if it's overflowing.  I mean, it's 

totally flexible.   

            VICE-CHAIR MILLER:  Right. 
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            CHAIRPERSON GRIFFIS:  I understand what 

it's going to.  And I think, you know, if we want to 

restate our regulations and indicate that trash 

dumpsters will be maintained, not overflowing and the 

site will be clean and free of debris.  That I think 

is a more concise and actual measurable and 

enforceable condition. 

            VICE-CHAIR MILLER:  Well, I mean, I note 

for instance Office of Planning in their report 

recommended trash pick ups daily from the dumpster, so 

I think that it's a valid item to include as a 

condition as to how often it should be picked up.  And 

it's measurable and enforceable. 

            CHAIRPERSON GRIFFIS:  Just not flexible.  

Okay.  Five years from now, three trash pick ups, 

we'll see if it works. 

            Next?   

            VICE-CHAIR MILLER:  Still on trash pick 

up, the way that the applicant has phrased it, they 

actually do build in some flexibility, if you want to 

include that language. 

            CHAIRPERSON GRIFFIS:  And they can always 

increase it.  Right.   

            VICE-CHAIR MILLER:  Yes. 

            CHAIRPERSON GRIFFIS:  I myself, in my 
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opinion, feel like we need to stay away from the 

specific operational aspects of businesses, parking 

lots or anything else.  "All parts of the lot should 

be free of refuse, debris and shall be paved and 

landscaped."  If it's free of refuge and debris, then 

they're probably having regular trash pick ups, 

whether it's three times a week or it's two times a 

day.  That's what it is.   

            VICE-CHAIR MILLER:  That's true, but I 

think what these additional conditions do are help 

make it measurable and enforceable, because if the 

applicant is doing it three times a week, then we know 

that that's what he's supposed to do.  If you just say 

three of -- 

            CHAIRPERSON GRIFFIS:  Done.  Let's move 

on.  Next? 

            VICE-CHAIR MILLER:  Next.  Well, are we 

done with -- I'm not sure what happened with the tree 

pruning. 

            CHAIRPERSON GRIFFIS:  I'm sorry.  We're 

going to incorporate that in the landscape condition 

that I was leaving open for people to craft or I'll 

state it. 

            VICE-CHAIR MILLER:  Okay. 

            CHAIRPERSON GRIFFIS:  But I think it ought 
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to be encompassed in that.  We have very mature trees. 

They're going to be maintained, they're going to be 

pruned appropriately.  If it's once a year, okay.  So, 

you know, there it is.  I think also the aspect of -- 

there was a lot of talk about the grounder cover and 

how it was landscaped.  I think it's an important 

aspect not to dictate exactly what it is.  Obviously 

we know the area.  It's a small little area.   

            But I think one aspect, and I believe 

another Board member brought it up, was that either 

we'd condition that it wasn't allowed or at least make 

a statement that it would not be a good idea to have 

low ground cover across the entire back, the ivy or 

anything of that nature.  Obviously, we've had 

testimony of the vermin population and then the 

proximity to the neighbors, and obviously that's a 

great breeding ground for them.  So it would be 

appropriate to have, you know, some stone or some sort 

of other landscape treatment of the ground, but to 

have not ground cover. 

            MR. MANN:  So as part of the landscape 

condition it would simply say that there would be some 

sort of landscape treatment that would minimize the  

presence of rodents?  Is that the sort of thing that 

we're looking at then? 
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            CHAIRPERSON GRIFFIS:  I think so.   

            MR. MANN:  Okay. 

            CHAIRPERSON GRIFFIS:  I think so.  I mean, 

I think that's the intent of the condition for sure. 

            MR. MANN:  Without going into specificity 

of -- 

            CHAIRPERSON GRIFFIS:  Right. 

            MR. MANN:  -- dictating what sort of 

ground cover that it has to be? 

            CHAIRPERSON GRIFFIS:  Right.   

            MR. MANN:  Okay.   

            CHAIRPERSON GRIFFIS:  Yes, I think that 

would be good.  Okay?   

            VICE-CHAIR MILLER:  I'm sorry.  In looking 

at the proposed conditions, I mean, it seems like 

landscaping is separate from the rodent treatment.   

            CHAIRPERSON GRIFFIS:  I know. 

            VICE-CHAIR MILLER:  Okay.  Our usual is 

that landscaping shall be maintained in a healthy 

growing condition and in a neat an orderly appearance. 

            CHAIRPERSON GRIFFIS:  Right.  And the 

specifics to landscaping is specific to this 

application and the site, which is what we just talked 

about. 

            VICE-CHAIR MILLER:  And then to that we 
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would add the pruning of the trees, I gather? 

            CHAIRPERSON GRIFFIS:  Sure. 

            VICE-CHAIR MILLER:  Okay.  With respect to 

the rodent infestation problem, both the applicant and 

the ANC have recommended -- 

            CHAIRPERSON GRIFFIS:  Exterminator 

performing monthly extermination services. 

            VICE-CHAIR MILLER:  Exactly.  Exactly. 

            CHAIRPERSON GRIFFIS:  Good. 

            VICE-CHAIR MILLER:  And reinforcement of 

the fence, I believe.  Do you see that in proposed 

condition 6 of applicant's? 

            CHAIRPERSON GRIFFIS:  Yes.  The reason why 

I didn't add that in in my discussion is that there 

wasn't anything evidence of what the remedy was.  

There was talk about extending the wood pickets down 

into the ground.  I mean, I think, you know, anything 

less than hot wire running across with electric   

shock -- 

            VICE-CHAIR MILLER:  Right.  Okay. 

            CHAIRPERSON GRIFFIS:  -- is not going to 

keep, you know, rodents out.  I mean, I think that 

fence should be maintained and in good condition.  I'm 

not sure who owns it.  I don't recall if that was a 

fact in the case or not.  If there's remedies to be 
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made, I think that that can be made.  Nothing came 

across me that we would be able to specifically 

condition of how that should be done. 

            VICE-CHAIR MILLER:  Okay.  That's true. 

            MR. MANN:  Right.  The other part that I 

have a problem with with that is how do you know, if 

you see a rodent on the neighbor's property, I mean, 

how do you know where that rodent came from?  Did the 

rodent come from the fast food restaurant or did the 

rodent come around the fence from another neighbor's 

property? 

            CHAIRPERSON GRIFFIS:  In my neighborhood, 

they climb the fence. 

            MR. MANN:  Right. 

            CHAIRPERSON GRIFFIS:  Okay?  There's a 

condition about a cable or chain closing off the 

parking lot. 

            VICE-CHAIR MILLER:  I'm sorry.  Can we 

just back up one more second?  Just to give also the 

ANC the great weight that they also propose with 

respect to the -- I think we've agreed, have we not, 

that the exterminator shall perform monthly 

extermination services to control the rodents?  Is 

that correct? 

            CHAIRPERSON GRIFFIS:  Done. 
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            VICE-CHAIR MILLER:  Okay.  There's another 

sentence that's proposed by the ANC and also the 

applicant that the treatments shall be more frequent 

if a neighbor notified the applicant of any rodent 

infestations. 

            CHAIRPERSON GRIFFIS:  If they're coming 

out monthly, they're assessing the situation and 

obviously the area that they're going to assess, 

they're going to report on whether there's an 

increase, a decrease or they need remedy.  I think 

opening up to having a neighbor calling in and saying 

-- now, I don't know what you would do for that.  Do 

you then call the exterminator back to do a recheck o 

the parking lot?  What does it go to? 

            VICE-CHAIR MILLER:  I think it's also kind 

of vague as far as enforceability and measurability 

goes, so -- 

            CHAIRPERSON GRIFFIS:  Agreed. 

            VICE-CHAIR MILLER:  Okay.   

            CHAIRPERSON GRIFFIS:  Next?  Cable chain 

closure.  Mr. Mann? 

            MR. MANN:  As much as i don't like the 

idea actually of having a retractable cable, I think 

that there was actually a pretty good argument made 

that when the cable's not in place, the parking lot is 
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occupied during the off hours by people that make 

noise.  And I thought that we heard enough that would 

allow me to support having the retractable cable as a 

condition. 

            CHAIRPERSON GRIFFIS:  Okay.  And if I 

understand you correctly, what you're saying is that 

then the accessory parking lot would be closed when 

the business is closed? 

            MR. MANN:  That's right. 

            CHAIRPERSON GRIFFIS:  Okay. 

            MR. MANN:  Yes. 

            CHAIRPERSON GRIFFIS:  Now just to be 

clear, my memory serves, the facts of the case, the 

Burger King stays open later than 9:00. 

            MR. MANN:  Yes, that's right.  So I don't 

think that it in the condition should have these 

particular hours. 

            CHAIRPERSON GRIFFIS:  Have that time? 

            MR. MANN:  I think it should just be tied 

to the operating hours of the restaurant. 

            CHAIRPERSON GRIFFIS:  I think that makes 

perfect sense.  The operation of the lot also goes 

with the operation of the fast food restaurant.  And 

in which case it is their responsibility to maintain 

that.  If there's, you know, disruptive activity back 
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there, then they should go and move those folks along. 

Okay. 

            VICE-CHAIR MILLER:  Okay.   

            CHAIRPERSON GRIFFIS:  What else?  We have 

an aspect to the liaison which has also been discussed 

and how the communication is done.  I think it would 

be more advantageous and within our jurisdiction to 

indicate that the applicant would provide a contact 

person.   

            MR. MANN:  I think that's right. 

            CHAIRPERSON GRIFFIS:  Okay. 

            VICE-CHAIR MILLER:  I think it means the 

same thing. 

            CHAIRPERSON GRIFFIS:   Good.  Love to take 

the morning to deliberate on that one, but we'll move 

on. 

            Nine, one of the proffered conditions or 

draft conditions that I discussed with the storage of 

the grease and I think we dispensed with that 

discussion, unless there's anything else you want to 

talk about? 

            VICE-CHAIR MILLER:  I would.    

            CHAIRPERSON GRIFFIS:  Indeed. 

            VICE-CHAIR MILLER:  No, I just want to add 

to that because I think that the ANC raised the issue 
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that this provision was a condition in previous orders 

and that we're diverting from previous orders. 

            CHAIRPERSON GRIFFIS:  Right. 

            VICE-CHAIR MILLER:  And that we need to 

justify that, or at least explain it and I would just 

like to note that we're concluding that as a matter of 

law we don't have jurisdiction over this issue so 

we're not bound by a previous Board who may have or 

may not have found differently. 

            CHAIRPERSON GRIFFIS:  It's actually an 

excellent point because what happens when we step out 

of our own jurisdiction is that we come in conflict 

often of other things.  For instance the fire 

marshall.  We may dictate there's a certain amount of 

storage and how much storage that the fire marshall or 

the health department may have.  They obviously have 

more importance in their jurisdiction in looking at 

that and remedying.  I mean, the health concerns and 

the fire concerns I think supersede even our own 

intuition that we might want to deal with it and 

therefore I think you're absolutely, Ms. Miller, that 

we wouldn't even if in a previous order it was in fact 

discussed and conditioned.  There certainly wasn't any 

facts in this case that were brought up that would 

lead us directly to that as a mitigating impact of the 
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special exception. 

            The last condition which I think is 

appropriate and we might want to just put it in with 

the contact person condition and that's talked about 

that the applicant would provide the ANC with 

residents within 200 feet of an annual report 

summarizing compliance with the condition.  I think 

this is a perfect example of making sure that everyone 

understands the same facts and the same issues.  A 

neighbor might think they're totally out of 

compliance, the applicant might think they are.  With 

a contact person, I think they could have a simple 

discussion and figure out whether they are or are not, 

or how they might remedy that situation. 

            Okay.  Anything else?  Yes, Ms. Miller? 

            VICE-CHAIR MILLER:  I just want to address 

a couple of the Office of Planning conditions that we 

may or may not have already addressed. 

            CHAIRPERSON GRIFFIS:  Good. 

            VICE-CHAIR MILLER:  And I think this was 

also included in the ANC.  It's the same thing with 

respect to the audio volume of the drive-through 

speakers.  They're on the neighboring property, the 

Burger King which operates as a mater of right and we 

are also saying that we don't have jurisdiction over 
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that.   

            Now, I don't know whether we addressed 

Office of Planning's recommendation that all misplaced 

or non-existent wheel stops shall be replaced.   

            CHAIRPERSON GRIFFIS:  Oh, I don't think 

so, but I think the regulations require the wheel 

stops and the car would not be hang over the property 

line or the adjacent area.  I think the regulations 

have to be complied with and in addition any 

conditions that we have, it was clear that they were 

describing an existing condition that needed remedying 

and I think they in fact motivated the applicant to do 

just that. 

            VICE-CHAIR MILLER:  Okay.  And then I'd 

also want to make sure that we're including No. 8, I 

think which you intended to include, directional 

arrows on the surface of the parking lot and both the 

entrance and exits shall be repainted? 

            CHAIRPERSON GRIFFIS:  And maintained. 

            VICE-CHAIR MILLER:  And maintained. 

            CHAIRPERSON GRIFFIS:  Right. 

            VICE-CHAIR MILLER:  Okay.  And were there 

other DDOT recommendations that we were discussing 

generally before that we definitely want to add? 

            CHAIRPERSON GRIFFIS:  DDOT?  No, I think 
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what I was offering in the motion was that we accepted 

all of DDOT's except for the removal of two spaces and 

changing the ingress/egress flow because I frankly 

wasn't totally sure of what that diagram would look 

like.   

            VICE-CHAIR MILLER:  Okay.  So that would 

include realigning the trash dumpsters? 

            CHAIRPERSON GRIFFIS:  Exactly. 

            VICE-CHAIR MILLER:  Okay.  But it wouldn't 

include removing the one or two parking spaces, is 

that correct? 

            CHAIRPERSON GRIFFIS:  I think that's what 

I said. 

            VICE-CHAIR MILLER:  Okay.  Okay.  Thank 

you. 

            CHAIRPERSON GRIFFIS:  Anything else?   

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Very well.  Given a 

moment more time to review our entire case filing, 

bring up anything else?  Highlight things we may have 

missed?   

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Very well.  We have 

a motion before us, it has been seconded and 

conditioned.  Let me ask for all those in favor of the 
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motion signify by saying "aye."  Aye. 

            MR. MANN:  Aye. 

            VICE-CHAIR MILLER:  Aye. 

            CHAIRPERSON GRIFFIS:  And opposed? 

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Mr. Moy, if you 

wouldn't mind recording the vote? 

            MR. MOY:  Yes, Mr. Chairman.  Just, before 

I record the vote, is it the staff's understanding 

that the terms of the application is for four years? 

            CHAIRPERSON GRIFFIS:  Yes. 

            MR. MOY:  Okay.  Very good.  In that case, 

the staff records the vote as 3-0-0 on the motion of 

the Chairman, Mr. Griffis, to approve, seconded by Mr. 

Mann.  Also supporting the motion Ms. Miller.  We have 

to absentee ballots.  The first is from Mr. Etherly 

and his vote is to approve with conditions as approved 

by the majority of the Board members.  No. 2, we also 

have an absentee ballot from Mr. Parsons, a Zoning 

Commission member, and his vote is to approve the 

application as conditioned by the Board.  So that 

gives the final vote as 5-0-0. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you, Mr. Moy.  And also a very good morning to Ms. 

Mitten, who has joined us from the Zoning Commission.  
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            And to that, I wanted just to readjust the 

schedule in order to accommodate her presence with us. 

            And I'd like, Mr. Moy, if we can call 

17214 at this time? 

            MR. MOY:  Yes, sir.  That case is the 

appeal of Application 17214 of the Advisory 

Neighborhood Commission 6-A, pursuant to 11 DCMR 3100 

and 3101 from the administrative decision of the 

Zoning Administrator of the Department of Consumer and 

Regulatory Affairs.  The applicant alleges that the 

Zoning Administrator erred by issuing a certificate of 

occupancy permit, No. C-76349, dated May 19, 2004, for 

a 30-seat deli/restaurant.  The Appellant argues that 

the actual use of the business is a fast food 

restaurant as defined by Section 1999 and regulated by 

Section 733.  The C-2-A zone premise is located at 721 

H Street, N.E.  That's in Square 890, Lot 69.   

            On October 12, 2004, the Board completed 

testimony on the appeal and scheduled its decision on 

November 2nd, 2004.  The Board requested that the 

parties submit post-hearing documents addressed to the 

clarification of the calculations to gross square 

footage of the floor area, square footage of the area 

accessible to the public, square footage and 

percentage of the floor area used for queuing.   
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            The Appellant has filed a submission.  

That's ANC 6-A and that's in your case folders 

identified as Exhibit 26.   

            Finally, there's a preliminary matter in 

that DCRA has filed on October 27th, 2004 a motion to 

dismiss or in the alternative postponement of the 

appeal.  And that's in your case folders identified as 

Exhibit 27.   

            And that completes the staff's briefing, 

Mr. Chairman. 

            CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much and the Board is in receipt of that request 

and so I would think that we have obviously two 

options.  One, we can, and we should, deliberate 

briefly on the request for a postponement, which has 

come up regarding the fact that there is additional 

time required in order to fully participate and 

respond in this case.   

            As we all recall, there were some, let's 

call them technical deficiencies in terms of address 

and service, or address and processing of the permit 

on this.  Of course we have the second direction that 

we could take and that is to deliberate on the appeal 

as we have before us.   

            Let me set the stage.  As you all very 
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well recall, we had some amusing time looking at the 

definitions in 199 and that is restaurant/fast food 

and I can say with certainty in my opinion that it is 

not the easiest one to read and understand.  There is 

obviously a percentage of floor area that is 

designated in a certain way that will then designate 

the use as fast food or only as restaurant.  I'll let 

others speak, but I think this is the direction that 

I am persuaded to go in. 

            First of all, there was ample time in the 

hearing for discussion and presentation of case in 

each direction from all of the participants and that 

being the operator, the owner, the DCRA and the ANC.  

We have asked and had asked for additional information 

and I think it invoked an awful lot of information in 

the hearing.  Thus, I'm saying I'm fully prepared to 

go forward with deliberating on the appeal in this 

case.  In fact, I think that the -- well, let me leave 

it at that and open it up to others at this point. 

            Mr. Mann? 

            MR. MANN:  I agree.  I think that we 

should also go with this appeal.  We asked for certain 

things from the ANC; we asked for certain things from 

DCRA.  We got the stuff that we asked for from ANC.  

We didn't get what we asked for from DCRA, but we did 
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get a full accounting of the errors that they've made. 

            CHAIRPERSON GRIFFIS:  Ms. Miller? 

            VICE-CHAIR MILLER:  I would also concur 

and note that in DCRA's motion to postpone or dismiss, 

they say that there were technical or administrative 

errors, but that they say that the administrative 

errors are not central to this appeal.  And they also 

raised the question of muteness saying that they're 

going to revoke the certificate of occupancy and the 

building permit, but they have not done that yet.  So 

today the issue is still alive before us. 

            CHAIRPERSON GRIFFIS:  Excellent.  Ms. 

Mitten? 

            COMMISSIONER MITTEN:  I'm on board. 

            CHAIRPERSON GRIFFIS:  Okay.  Very well.  

Let's just jump right into it then.  It is interesting 

and, Mr. Mann and Ms. Miller, you've indicated the 

fact that the DCRA was touching lightly on obviously 

an appeal we're trying to decide if an error was made, 

touching lightly on that.  I don't think they ever 

came out very strongly and said, you know, "Because we 

have all the information, here is where we made our 

error."  However, they never substantially, in my 

opinion, I was certainly not persuaded with the fact 

of that they presented that they did not make an 
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error.  And, Mr. Mann, as you've indicated, by the 

mere statement of the fact, or maybe it was Ms. 

Miller, that they are going to revoke seems almost an 

admittance.   

            But leaving that even aside and going to 

the substance of it, I think the ANC has done an 

excellent job, and in fact, their last submission, 

which is Exhibit 26, as you know, we were kind of 

relying on very dichromatic, very graphic submissions 

from them in terms of calculating the square footage.  

I think this has come a little bit in the direction of 

actually getting more specific square footage, 

although it's obviously not to scale.  So it's still 

a graphic.   

            But the point, and I'm very strongly 

persuaded with this, to paraphrase what the ANC is 

saying, no matter how you cut it, no matter how you 

divide it up, it doesn't seem to meet the definition 

of restaurant, but fits squarely within fast food, in 

which case I don't see how we could go in a different 

direction than to rely on the facts that they 

presented to us, and I am very persuaded by their 

argument. 

            Others? 

            COMMISSIONER MITTEN:  I guess one point 
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that I would like to have clarified by the time the 

deliberation is over is whether or not it's to be the 

BZA's position that it's appropriate to count queuing 

area or queuing area and seating area.  Because there 

seems to be some lack of agreement about that.  And 

even, it looks like the ANC did not include the 

seating area.   

            CHAIRPERSON GRIFFIS:  Right.  When you say 

"include," do you mean the seating area would be 

included as part of that square footage that went to 

the queuing? 

            COMMISSIONER MITTEN:  That went into the 

10 percent. 

            CHAIRPERSON GRIFFIS:  I see.   

            COMMISSIONER MITTEN:  Because there's no 

reason.  If all that was intended was to capture 

customer queuing, then there wouldn't be the 

qualifying clauses that come after.  It would just 

say, "A restaurant will be considered a fast food 

restaurant if the floor space allocated and used for 

customer queuing is greater than 10 percent of the 

total floor space, blah, blah, blah."  But it doesn't 

say that.  It's the queuing and the on-premises 

consumption, in my mind. 

            CHAIRPERSON GRIFFIS:  I see.  So you would 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 46

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

include the seating area -- 

            COMMISSIONER MITTEN:  Yes. 

            CHAIRPERSON GRIFFIS:  -- within the total 

calculation? 

            COMMISSIONER MITTEN:  Yes. 

            CHAIRPERSON GRIFFIS:  I think in reading 

it, and let me step back a little bit, because it's -- 

well, I think it's pretty clear to everybody that we 

could do some work on clarifying this in the 

regulations.   

            But to pose the other side of the 

argument, if you have a restaurant, right; not fast 

food, a restaurant, you're obviously going to have 

tables and chairs, right?  So, do you not get into a 

situation where in a restaurant you'd have to start 

counting that as queuing space?  Or, you know, isn't 

part and parcel of restaurant and fast food seating 

and eating area? 

            COMMISSIONER MITTEN:  I understand what 

your point is, but remember there's two qualifiers.  

One is the 10 percent issue and then the other is how 

are they consuming the food? 

            CHAIRPERSON GRIFFIS:  Right.  Okay.   

            COMMISSIONER MITTEN:  So in a traditional 

sit-down restaurant where you're being waited on, you 
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wouldn't be eating out of, you know -- 

            CHAIRPERSON GRIFFIS:  Disposable wrapping 

and plates and such. 

            COMMISSIONER MITTEN:  Right.  Right. 

            CHAIRPERSON GRIFFIS:  Okay.  Unless that 

becomes the in-style for the five-star restaurants. 

            COMMISSIONER MITTEN:  Let's hope not. 

            CHAIRPERSON GRIFFIS:  Good.  Others? 

            Yes, Mr. Mann? 

            MR. MANN:  I'm inclined to agree with Ms. 

Mitten.  I think that as ambiguously as it's written, 

I think that's the interpretation that I'd like to go 

with.  And if that forces somebody into finally making 

some sort of change that clarifies this via the 

regulations, then maybe that needs to be done.  But 

your reading of it, I think, is the way that I've read 

it as well. 

            CHAIRPERSON GRIFFIS:  Right.  I think 

that's good.   

            Yes, Ms. Miller? 

            VICE-CHAIR MILLER:  My question to my 

Board members is in this particular case that we're 

looking at, if we just consider the queuing area as 

not including the seating area, is it more than 10 

percent without that seating area?  And if so, we 
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don't really need to reach that issue. 

            COMMISSIONER MITTEN:  I agree with you as 

it relates to this case, but I think this is an 

opportunity for the Board, since we know what the DCRA 

position is, which in fact that it does not include 

the seating area, and this is the interpretation that 

they've obviously been making continuously, that we 

could, you know, rather than have another appeal come 

to us to clarify it.  That's not going to stop another 

appeal necessarily and I don't even know if there's 

anyone here from DCRA to hear this deliberation. 

            But, I think it's an opportunity; it's not 

a necessity that we clarify it, but it's an 

opportunity to clarify it.  And when I think about it 

in terms, you know, imagine something that would 

clearly be a fast food restaurant, which is a very 

large McDonald's.  Most of the area is seating area; 

it's not queuing, but it still walks like a duck and 

quacks like a duck and -- 

            CHAIRPERSON GRIFFIS:  Or it may have a 

drive-through. 

            COMMISSIONER MITTEN:  Well, that's another 

issue. 

            CHAIRPERSON GRIFFIS:  Right. 

            COMMISSIONER MITTEN:  That's another kind 
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of restaurant. 

            CHAIRPERSON GRIFFIS:  Okay.   

            COMMISSIONER MITTEN:  But when I think 

about that, you know, I think that would clearly be a 

fast food restaurant and if we're only counting 

queuing, we're not going to capture it and I don't 

think that's what was intended.   

            VICE-CHAIR MILLER:  I guess my only words 

of caution is that we don't have a lot of information 

in front of us about the issue in general.  Like, if 

we include seating in this queuing calculation, what 

are the ramifications for other types of eating 

establishments?  I mean, I guess when I looked at this 

case, I mean, and I can look at it further, you know, 

if they went beyond the 10 percent in the queuing 

line, they'd, you know, grant the appeal basically.  

And so, we don't need to look at that bigger picture.  

Maybe you feel we have enough facts to make that 

interpretation, but I don't know. 

            COMMISSIONER MITTEN:  We don't necessarily 

need facts.  We need to interpret what does the reg 

say?  What do those words mean?  And so we don't need 

facts in this case.  We're just saying, "To us this 

means you count queuing and eating, or you don't count 

the eating area."  I think we should count the eating 
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area.   

            CHAIRPERSON GRIFFIS:  Okay.  Perhaps a new 

issue, but it goes to the discussion of this and you 

hit upon it, is oftentimes we think of the fast food, 

or even the regulation seems to be written for 

something that there is an easy distinguishing line.  

So we look at a big fast food with a drive-through 

which is in the definition and seating and all that.  

Clearly, that's fast food.  Clearly a restaurant.   

            My concern is, and perhaps we should -- my 

concern is that the new kind of establishments that 

are coming up; for one example a little coffee shop, 

you know, how does that fit in?  I don't think our 

definitions and regulations actually deal with that 

well enough and perhaps we're sending all coffee 

shops, locally-owned little mom and pop things, to get 

CFOs for fast food restaurants which may put them in 

for a special exception or something of that nature.  

So it's another level of perhaps not something we can 

clarify today, but certainly something that needs to 

be looked at in terms of rewriting definitions or 

amending definitions as we go forward. 

            I think looking at the definition in 199 

in this particular case, it seems fairly clear that 

for self-service carry-out and on premise consumption 
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is greater than 10 percent, it's hard to subtract one 

from the other in that 10 percent.  I would think in 

this case that the tables and chairs, that small 

limited seating area, does go towards the 10 percent.  

So for that, taking that line, I think that's in fact 

where I would go with it.  

            VICE-CHAIR MILLER:  I don't understand 

where you're going with it. 

            CHAIRPERSON GRIFFIS:  Ten percent is the 

addition of the queuing and consumption area, the 

seating area, on-premise consumption.   

            If you look at the last submission, to put 

it into context, here in the last submission by the 

ANC and you look at area B, area B is enumerated as 

indicating 231.8 square feet.  It is not taking in the 

tables and chairs.   

            VICE-CHAIR MILLER:  Right. 

            CHAIRPERSON GRIFFIS:  The seating area, 

the consumption area.  It is just, as they are talking 

about, the queuing area.  And there's no subtraction 

in that be for, you know, ingress and egress or 

pedestrian flow because, you know, I think it that 

was, I'm very persuaded by the ANC's argument in here, 

but, you know, the flow is actually all about the 

queuing. 
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            VICE-CHAIR MILLER:  Yes. 

            CHAIRPERSON GRIFFIS:  And in fact if you 

try to distinguish an actual three or four-foot row 

where you came in and entered, well then it would be 

right to the door and the door is centered and you'd 

be walking up against the counter.  I think it was 

very persuasive in the way they presented their 

argument. 

            Okay.  In which case, as we mull that 

over, I think we can move ahead with some actions. 

            First, the action I would like to hear any 

objection that we would deny the motion to dismiss.  

I took it as essentially consensus of the Board, so 

I'll hear anyone that actually objects to that, in 

which case we can bring a motion and have deliberation 

on it. 

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Very well.  We'll 

take it as the consensus of the Board that we would 

not move on and obviously we've gone into the appeal 

aspect of this.  And is there a motion? 

            COMMISSIONER MITTEN:  I would move that we 

uphold the appeal of the certificate of occupancy 

numbered C-76349 for a deli/restaurant for the 

premises located at 721 H Street, N.E. and that the 
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proper interpretation of the regulation is that the 

calculation of the 10 percent of the total floor space 

include both the area for customer queuing as well as 

the area for on-premises consumption. 

            CHAIRPERSON GRIFFIS:  Is there a second? 

            MR. MANN:  Second. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you, Mr. Mann. 

            Further discussion, deliberation then? 

            VICE-CHAIR MILLER:  I just want to caution 

again, I'm not sure whether the chair was referring to 

this or not, but as to how this ruling would affect 

other establishments that we might not have considered 

such as coffee shops, whether they would then be 

required to go for a special exception because we are 

interpreting this regulation this way just based on 

considering it in the context of this one case.  And 

I think it may be an issue for the Zoning Commission 

to actually take a look at these regulations and 

clearly, you know, see where there are problems with 

the definitions for fast food and other types. 

            So, I mean, I'm certainly in support of 

granting the appeal, but I guess I would offer the 

friendly amendment to base it on the fact that even 

just interpreting the queuing space as not including 
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the seating areas, they're still beyond the 10 

percent.   

            CHAIRPERSON GRIFFIS:  I'm not sure I 

understood the amendment. 

            VICE-CHAIR MILLER:  The amendment would 

exclude the clarification that the regulation be 

interpreted as including seating area in the 

calculation of the queuing area.   

            COMMISSIONER MITTEN:  I'm unwilling to 

accept that amendment.  And the reason is, I 

understand the spirit of it and I'm not opposed to the 

spirit of it, but rather than doing something that's 

going to allow fast food restaurants that would 

otherwise -- if we don't make the clarification 

between it as deli/restaurants and having those 

adverse impacts on the community because we're not 

trying to clarify the definition as we interpret it, 

I would rather not do the more harmful thing and if in 

fact there was a result that some of these coffee 

shops then would have to come in for special 

exception, that kind of pressure does trigger a change 

and a clarification in the ordinance.  So I'd rather 

err on the side of caution and clarify the definition, 

and see if there are negative repercussions, but they 

won't be negative for the community.  And if it does 
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turn out that a few coffee shops have to come in for 

special exceptions, then you know, that will trigger 

us revisiting the definitions and making an 

accommodation.  Is that clear?  Did I make myself 

clear? 

            VICE-CHAIR MILLER:  No, it is.  I guess, 

you know, I haven't studied these that much except 

that when I was in the community dealing with the 

commercial overlay, the neighborhood commercial 

overlay establishments, there was a lot of discussion 

about what is a deli, what is a restaurant, etcetera 

and there was a lot of confusion out there.  But, I 

guess if we look at this particular case and we see 

that exceeding the queuing space automatically has 

triggered it being considered a fast food, we know 

that that one works.  I guess I don't know if we know 

that it works necessarily when you include the seating 

area.  That's all. 

            CHAIRPERSON GRIFFIS:  Well it is pretty 

clear in terms of getting into the definition of fast 

food.  That's one aspect.  And then there are two 

other descriptive sections of which you have to meet 

one of the two.  So you could have that and even -- 

and then not meet any of the other two and not be a 

fast food.  I think what we're really struggling with 
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here is perhaps restaurant or fast food restaurant 

doesn't encompass everything imaginable.  And the 

exclusions in B of the definition, the definition that 

says "not include," seems to be so descriptive that 

it's kind of lost in time.  I'm surprised there's not 

a telegraph office in there.   

            And so, what we probably need to look at 

more of exclusions that are on a more general level in 

terms of function than actually in name, although ice 

cream parlors are making a big comeback.  So, I think 

it's appropriate and I think we ought to move ahead.  

            We have a motion, it's been asked to be 

amended and it has not been accepted.  We have a 

motion before us that's been seconded.  Clarity in 

terms of the existing definition I think is important, 

that it actually will evidence the need for further 

definitions or further clarifications of the 

definition is important.  The larger issue I think 

that we've talked about just now in terms of the 

specifics of this appeal, I think it's fairly clear 

that 26 October Exhibit 26 and subsequent filings by 

the ANC are very persuasive in their arguments and I 

think we've been redundant almost in saying no matter 

how you cut it up, whether you add the seating or not 

seating, it exceeds that allowable in the definition 
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or that point of which in the definition that would 

put it into fast food restaurants.   

            Last word, anyone? 

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Very well.  We have 

a motion before us, it's been seconded to grant the 

appeal.  I would ask for all in favor to signify by 

saying "aye."  Aye.   

            VICE-CHAIR MILLER:  Aye. 

            COMMISSIONER MITTEN:  Aye. 

            MR. MANN:  Aye. 

            CHAIRPERSON GRIFFIS:  And opposed? 

            (No audible response.) 

            MR. MOY:  Staff would record the vote to 

grant the appeal of ANC 6-A on the motion of Ms. Carol 

Mitten, seconded by Mr. Mann on the vote of 4-0-0.  

Also supporting the motion, Ms. Miller and Mr. 

Griffis, the chair.  Staff also has an absentee ballot 

from Mr. Etherly and his vote is to also grant the 

appeal, which would give a final vote of 5-0-0.   

            Also for the record, staff wants to note 

that Mr. Etherly has also voted by absentee to oppose 

the motion to dismiss. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much. 
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            COMMISSIONER MITTEN:  I'd like to thank 

the Board for accommodating my schedule.  Thank you. 

            CHAIRPERSON GRIFFIS:  Before you go, let 

me just make one quick statement in terms of this and 

which didn't really go the facts or the reliance or 

the deliberation on the appeal, but as it talked 

about, obviously this would necessitate a special 

exception under 733 in the C-2-A zone and so I think 

in fact the way that this would be proceeding in terms 

of this individual operator, it may actually be more 

effective and efficient to do it this way rather than 

have a revocation of a CFO try and resubmit, but 

that's more procedural.   

            In any case, Ms. Mitten, thank you very 

much.  It was very good to see you. 

            Let's move on to the next case then in the 

morning back on our originally advertised schedule. 

            MR. MOY:  That next case then, Mr. 

Chairman, is Application No. 17055 of Army Distaff 

Foundation, Inc., pursuant to 11 DCMR 3104.1 for a 

special exception to allow a four-story addition 

housing 25 nursing rooms accommodating 27 residents 

and the addition of 27 independent living units under 

Section 219 at the Knollwood Army Retirement 

Residence, an existing health care facility, in the R- 
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1-A District at premises 6200 Oregon Avenue, N.W.  

That's in Square 2339, Lot 3. 

            Staff notes for the Board that the 

applicant has amended the application to include 

relief from Section 218 of the zoning regulations.  

Also, the applicant is seeking to amend condition 1 of 

BZA order 15358 which states that the "applicant shall 

not make any major structural additions to the 

property except for outdoor recreational facilities 

for a period of 25 years from the final date of 

January 31st, 1991."   

            On October 12th, 2004, the Board completed 

public testimony on the application and scheduled its 

decision on November 2nd, 2004.  The Board requested 

the following post-hearings documents: (1) proposed 

draft findings of fact and conclusions of law and a 

copy of a signed development agreement between the 

applicant and Knollwood neighbors.  These were filed 

by the applicant and the Knollwood neighbors on 

October 26, 2004 and they are in your case folders as 

Exhibit 158 and 159, respectively. 

            And that completes the staff's briefing, 

Mr. Chairman. 

            CHAIRPERSON GRIFFIS:  Indeed.  Thank you, 

Mr. Moy.  Let me just note procedurally we skipped one 
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case that we'll return to shortly after this one. 

            Good.  Let's focus on this.  There it is.  

Let me say first of all that there was a couple of, 

well there were a lot of big issues that came to this 

and Mr. Moy indicated in terms of the chronology of 

this there was, and it should be noted that there was 

a mediation process that was conducted I think out of 

the mediation of which there is ample evidence of its 

outcome.  We had a substantial amount of revisions to 

the plans and also to the scope.  I think we'll 

obviously get into that very quickly and briefly on 

it.   

            But what I wanted to talk about first was 

when the fabrication first came in, part of the 

parties in opposition discussion and case filing was 

the fact that this would in fact be categorized as an 

apartment building, which of course would not be 

allowed for numerous reasons in the zone of which this 

is located in the R-1-B.  There were substantial 

filings and a presentation on that.  I think it is 

absolutely clear in my mind and I'm very persuaded on 

the argument that this is not classified as an 

apartment building and therefore would not require a 

use variance.  I think we have enough deliberation and 

facts in this case not to go into all of the details, 
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but I believe our regulations lay out clearly a 

definition of which this would fall into and 

appropriately so. 

            Let me say that the evidence was 

substantial and the presentation was by the 

administrator, or I forget the exact title, I think it 

was Ms. Harfoot who was talking about what it takes to 

move into this.  Also in terms of the services that 

are offered.  Basically the entire description of how 

this facility functions clearly goes well beyond and 

outside of the definition of an apartment building and 

fits squarely into something that is of special 

exception case in the R-1-B. 

            Let's move on from there.  Going back then 

to allow the mitigation.  Clearly, the large impacts 

or the large issues with this is the landscape and the 

screening, the massing of the buildings, the siting of 

the buildings and also the ingress and egress.  

Typical topics of great discussion.   

            We had quite a bit of graphic 

representation of what was being proposed and also 

quite frankly I could say the dramatic changes that 

were then brought in in the revisions.  Looking at 

that, we now have in fact the plans that I think are 

appropriate in terms of keeping it within what we were 
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talking about.  It was the surfaced area, the kind of 

parking lot in the corner of this building that 

wouldn't impact some of the mature growth and some of 

the buffering elements and that has been accommodated 

in the revisions in the siting of the building itself. 

There is also a substantial amount of information and 

facts in the case about the traffic patterns on the 

adjacent streets and then also the use of the 

emergency access and whether right turns, right turn 

only, whether it would be disbanded at a stop sign 

installation.  I want the Board to get briefly into 

that.  The vehicular exit onto Tennyson is the issue 

and the programming of that.   

            Let me just put into context too, you 

know, I was struck with the photographs on each of the 

sides and I think it was very well documented, not me 

personally being familiar with this or the siting.  It 

was important to have that.  One of the facts in the 

case that I think we need to note is the distance of 

the lots adjacent to the proposed construction.  And 

of course it's a fact in the case that on 29th Street 

there are 120 feet rough -- I guess that's a plus or 

minus actually, with some of the changes, and where 

the actual measuring level is, but it's certainly 

within that and that's the back of the lot line.   
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            We're also looking at, as I recall, 

roughly 90 feet to the other street or, you know, 

across to the Stevenson Lane, or additional if you add 

in to cross the street to get to the property line, a 

substantial amount of distance, I might say.  However, 

it tells me two things.  As that setback in the 

distance away from the property, obviously there's the 

aspect of the more peripheral vision that's created.  

If you follow where I'm going, if you're overlooking, 

you know, large open space and you have that distance, 

you can obviously get a larger feel of the overall 

open space.  And so, anything that changes there, the 

impact would be to the same level.   

            On the reverse, it would say you're so far 

away that actually the impact would be fairly less or 

fairly minimal.  All that just being said and put it 

into context are some of the things that I think we've 

really deliberated on and listened to in terms of how 

we would decipher the impacts and the nature of the 

impacts. 

            The other aspect in facts of the case, 

there is a current circulation through the property 

that would then be changed and I think it was an 

interesting aspect.  You know, oftentimes I think we 

see people want, you know, adjoining property owners 
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or neighbors and community folks want to see some sort 

of circular route to the property so that, you know, 

you have all sorts of different choices.  It was 

fairly well agreed on that what was being proposed 

here was an excellent site circulation plan and that 

is diminishing some of the ingress and egress and 

traffic off of Nebraska Avenue and creating a more 

central entrance and exit into the facility, all of 

which I think are an important aspects. 

            Others may address some things that they 

would like, or I'll just continue. 

            VICE-CHAIR MILLER:  I'll just make a few 

points.  One is I think that this facility is clearly 

a community-residence facility.  Just to add onto what 

you were saying, that it's clearly the independent 

living facilities are a part of the whole facility and 

it's a graduated kind of thing where you started the 

independent living and then you stay there for the 

duration and people are monitoring even the people in 

the independent living facilities and they also have 

access to medical services and such that they wouldn't 

have in a normal apartment building.   

            So, also, this kind of facility is also in 

accordance with the comprehensive plan for Ward 3 

which supports more facilities and housing for the 
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elderly. 

            CHAIRPERSON GRIFFIS:  Good.  If it's 

appropriate then, let's move on to see how the 

satisfaction of the special exception criteria is made 

or not made in those standards.  I think first of all 

the facts in the case and the presentation of the 

traffic study by the applicant indicated that there 

was not a creation of a dangerous or adverse 

condition.  It was not refuted.  In fact, DDOT 

actually supported that finding.   

            There was some talk about the safety and 

the fire code requirements for the small, let's call 

it just the access entrance and I think we can get 

into that a little bit.   

      Office of Planning, in their report, was 

indicating quite a few things that they wanted to have 

evidence before a decision was made, which obviously 

is not crafted in a way of a condition, but I think it 

was important to bring up.  There was talk about what 

the proposal was for the additional parking.  And to 

that, the applicant stated, made the case that 

adequate parking was provided.  It was not refuted, 

nor do I find any evidence in the case that would 

point to the fact there did not satisfy ample parking 

for the use.   
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            Going to the siting of it, we had the 

testimony aspect of it being proposed in this 

application to be the surface if it in fact cannot be 

put under the building and that was going to more of 

a construction constraint or allowability.  I think 

looking at the application in terms of providing that 

on the surface there was no aspect that it became 

detrimental or went against any of the special 

exception criterion.   

            I think all the other aspects of the OP 

report have been met at this time.  Prior to the 

decision of course they ask the final plans to the 

proposed  vehicular access which we talked about prior 

to the Board's decision in the case, they'd submit the 

final designs and propose landscaping for special 

occasions, etcetera.  We have that, however, it is 

also probably an issue that we need to discuss. 

            Anybody?  

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Let me be clear on 

where I'm going then.  The aspect that the recent 

filing, Exhibit 159, indicates from the Knollwood 

neighbors indicates although in our last hearing, 

which we had rebuttal testimony, it was stated that 

there was in agreement and an agreement was going to 
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be signed.  We do have the agreement that's attached 

to the proposed findings and conclusions by the 

applicant.  However, in this exhibit, it indicates 

that they don't endorse the landscaping plan, that is 

the Knollwood neighbors.  Frankly, I was a little 

confused with that.  How do you sign the agreement, 

but then don't agree to it, and certainly at the last 

minute? 

            Going through and looking at all of this 

in terms of the conditions and the change of language 

of which they'd like the Board to adopt, I have great 

concern with it.  First of all, I think we need to 

differentiate that which we were conditioned in our 

order and that which is in and part of the agreement.  

And I think it's important to note that there is an 

agreement that's been struck and I think it's an 

outgrowth of some productive discussions in the 

beginning and throughout this application.  Changing 

at the last minute aspects or being overly redundant 

in our order I don't see is appropriate.   

            I don't see anything compelling in terms 

of the changes, but I obviously am open to discussion 

on this, anything compelling to adopt in total what 

was submitted in Exhibit 159.  Really, it seems to be 

going exactly to the intent one of the regulations, 
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but also in my reading of the agreement everything 

that's in the agreement in terms of maintaining and 

during the construction period the safety of the trees 

that are there and obviously not having any of them 

disrupted by the construction to the best efforts as 

they can.  It seems to be constantly saying that there 

would be consulting of the Knollwood arborist and 

there's a concern that I have.  That is what does that 

actually mean?  I mean, consulting, it needs to say 

more or not and what I need to have, if we're going to 

start conditioning based on that kind of element is so 

what has been presented to us as evidence and facts in 

this case that that would mitigate?  Have we seen that 

in fact the applicant's arborist wanted to do, you 

know, a concrete park, but really the neighbors want 

green trees and such?  I think we have ample 

landscaping in here.  So to that is that aspect.   

            And then specifically to the utilization 

of consulting, to consult in a timely manner.  Boy, 

I'd hate to see the appeal while we're trying to 

decide what "timely manner" and what "consulting" is.  

We can hardly figure out what "fast food" is.  But 

they're just so undefined and indescriptive terms and 

I'm not sure they're really going in the direction -- 

I can't imagine and again -- well, let me leave it at 
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that at this point. 

            VICE-CHAIR MILLER:  I think it's great 

that the parties have come to an agreement and that 

they have this separate agreement and therefore the 

Knollwood neighbors were able to come and support this 

application.   

            But if I read the papers correctly, I 

think that there is some redundancy in proposed 

conditions even by the applicant that also appear in 

their agreement and from what I've heard from parties 

before us that sometimes even though they have a 

separate agreements that's enforceable in court or in 

enforceable by arbitration, that it also is meaningful 

to have certain conditions that are within our 

jurisdiction as a part of the BZA order because it 

gives them this mechanism as well to enforce. 

            So, I don't have a problem with redundancy 

if there's a good reason for it being a condition.  I 

think that there was evidence in our hearings that 

landscaping was a critical issue and I recollect that 

the Knollwood neighbors had some very excellent 

expertise presenting landscaping concerns and I think 

that it would be a very positive aspect of this case 

if that one or some one similar to was consulted.  I 

don't think consulted is that vague a word.   
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            We don't have to adopt the conditions 

exactly as they're written if "in a timely manner" is 

a problem, we don't have to do that.  But I wouldn't 

throw out the idea of including some aspect of the 

landscaping conditions that have been proposed to be 

included as conditions in our order.  

            CHAIRPERSON GRIFFIS:  Yes, Mr. Mann? 

            MR. MANN:  I agree maybe with a little bit 

of that, but I'm more inclined to say that I would 

avoid redundancies to the extent possible and that the 

very extensive and thorough and separate agreement 

that the neighbors have come to with the applicant is 

going to address those things and I think just the 

fact that we're referencing that, that if we were to 

reference the agreement, I think that would take care 

of a lot of those concerns.  And I would address some 

od those issues that you raised only in the vaguest 

way, in ways that don't put us in a situation where we 

can't enforce them or where we can't measure them. 

            VICE-CHAIR MILLER:  I would agree with 

that, but I think that as we sit here we're talking 

about the landscaping conditions, but in a sense the 

same discussion would apply to the proposed conditions 

of the applicant.  So when we're looking at all of 

these conditions, we should decide whether the fact 
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that it's redundant might be outweighed by another 

concern. 

            MR. MANN:  Yes, I don't disagree with 

that.  I didn't mean to exclude the applicant's 

conditions. 

            CHAIRPERSON GRIFFIS:  Right.  Yes, I think 

we look everyone's proposed conditions and do just 

exactly that and make our own decisions.  I think I 

absolutely agree, Ms. Miller, that the Knollwood  

neighbors arborists that did weigh in, weighed in very 

seriously and I think very substantively on a lot of 

the issues and I think most of those have been adopted 

into and incorporated.  And I agree with Mr. Mann 

looking at what has happened in terms of the agreement 

that's signed.  I mean, setting up a liaison 

committee, talking about the damage to property, the 

sediment and erosion control.  I mean, there's noise 

abatements, there's construction aspects to it, 

there's continued utilization of the site and there's 

the force of the agreement that is outlined fairly 

substantially.  To just say, you know, "you need to go 

consult," doesn't tell me anything.  What does that 

mean, that they just send their plan of what they're 

going to do to the Knollwood neighbors arborist?  And 

then the arborist says, "I absolutely forbid you to do 
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it," and they say, "That's great.  Good consulting 

with you."  And they go about and do whatever they 

want.  I mean, here they have a vehicle in the 

agreement that actually establishes the dialogue and 

it is not a requirement of us to make it prescriptive 

of all of the actions and authorities.  It is an 

outgrowth of their own agreement and I think that's 

what should be sufficient and actually I think is 

clearly the more logical way to go.  And it's also 

more adaptive to the longevity and the continuation of 

use in the surrounding community. 

            VICE-CHAIR MILLER:  I'd just note that one 

doesn't preclude the other.  You know, you still have 

that.  The question is whether or not we want to 

additionally include it as related to a possible 

adverse impact and the fact that landscaping was such 

a big issue in this case.  It seems like it's 

certainly appropriate for us to consider.  It's 

certainly within our jurisdiction as opposed to 

construction issues.   

            CHAIRPERSON GRIFFIS:  Okay.  I absolutely 

understand what you're saying. 

            Next? 

            VICE-CHAIR MILLER:  Just to briefly touch 

upon a condition in a previous order which dealt with 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 73

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

the 25-year moratorium on construction of facilities, 

our granting of the special exception would be 

contrary to that condition.  And so, I think that 

we're finding that the special exception tests have 

been met and there's a good reason to waive that 

condition.  And I'd also suggest that this order that 

we will be issuing would replace the previous order so 

that the conditions that are set forth in this order 

would be the controlling conditions. 

            CHAIRPERSON GRIFFIS:  Excellent point and 

I absolutely concur with your statement and want to go 

a little bit further in looking at putting a 

moratorium on being able to bring an application I 

believe could be substantially argued would be beyond 

our own authority, not being able to predict what 

would happen.  I think the intent of the condition of 

the past order, of which I was not a participant on, 

is fairly clear, the intent.  What I think has been 

addressed in this application, obviously, as you've 

stated, this is a new and stand-alone order if it is 

approved and goes forward.  

            What has happened in this case is I think 

being able to the communication, the discussion and 

the fleshing out of all the issues that are important, 

one, to the applicant and to the community and then 
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obviously they go directly to our own regulations.  My 

point being, us setting up a prohibitive time period 

I don't think really goes to the importance of how we 

can allow the adaptability of things.  And I think, as 

I said, it goes beyond our authority, but I also think 

that it stifles, I guess is really what I'm trying to 

look at, it stifles any sort of adaptability and 

changes that may be amenable to everybody.   

            And so I think what we've seen in this 

case is through the discussions, be it the mediation 

through all the revisions, but also most important I 

would say, through the public hearing process.  The  

fact and I think the importance of bringing all the 

facts and case presentations before us for us to hear 

and deliberate on is part of the public process that 

ought to be supported and continued.  I think with 

this particular applicant, and I think in any, to say 

that, you know, "You are not able to do anything else 

that would need our review for a period of time," 

frankly I think flies in the face of the intent of the 

regulations to begin with.  Yes? 

            VICE-CHAIR MILLER:  I think that this also 

raises a similar issue as the one in the previous 

case, except we're not dealing with it as a question 

of law.  I mean, that is, you know, are we bound by 
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that Board order that limited the construction for 25 

years and we're saying that we're not.  But, I don't 

think we take lightly disturbing, you know, a previous 

Board's decision, but in this case the parties 

themselves have agreed that that condition should no 

longer be in effect as well.  So, I think that's the 

danger of a condition like that though, it doesn't 

anticipate what may be happening down the road.   

            CHAIRPERSON GRIFFIS:  Good.  Okay.  

Anything else?  Is the Board ready for action?  Is 

there a motion? 

            VICE-CHAIR MILLER:  I would move for 

approval of Application No. 17055 of the Army Distaff 

Foundation, Inc., pursuant to 11 DCMR 3104.1 for a 

special exception to allow a four-story addition 

housing 25 nursing rooms.  I'm just pausing here for 

a second because -- okay.  Let me back up a little 

bit.  I think that the application asks for 27 

independent living units and they have reduced it to 

22 independent living units.  So, I would approve it 

for 22 independent living units under Section 219 at 

the Knollwood Army Retirement Residence, an existing 

health care facility in the R-1-A District at premises 

6200 Oregon Avenue, N.W., Square 2339, Lot 3.   

            MR. MANN:  Second. 
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            CHAIRPERSON GRIFFIS:  Thank you, Mr. Mann. 

            VICE-CHAIR MILLER:  I also would -- 

            CHAIRPERSON GRIFFIS:  Is the motion going 

to include conditions? 

            VICE-CHAIR MILLER:  With conditions, yes. 

            CHAIRPERSON GRIFFIS:  Okay.   

            VICE-CHAIR MILLER:  I also just want to 

make a comment here.  I don't know whether it needs 

amending or not.  The application was written in the 

form of characterizing this as a health care facility, 

but we've also characterized this as a community 

residence facility.   

            CHAIRPERSON GRIFFIS:  Excellent point.   

            VICE-CHAIR MILLER:  I don't know how we 

want to deal with that. 

            CHAIRPERSON GRIFFIS:  I think we did. 

            VICE-CHAIR MILLER:  As a community? 

            CHAIRPERSON GRIFFIS:  Yes. 

            VICE-CHAIR MILLER:  Okay.  So we'll be 

characterizing it as a community residence facility. 

            I think at this point we ought to turn to 

the proposed conditions and determine what conditions 

we want to include. 

            CHAIRPERSON GRIFFIS:  Okay.  While you 

pull that together, let me run through in my looking 
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at the rest of this case and perhaps just a little bit 

of summary in terms of support of the motion.  I think 

that the Board, as we will state even more, but I 

think that we can easily say that we have relied 

heavily on the ANC's participation and their 

submissions and also the Office of Planning.  I would 

include in fact the Department of Transportation in 

that in terms of Government agencies and giving great 

weight to those positions.   

            I think that this application does support 

the fact that this is an existing and proposed 

continuing care facility and is a community residence 

facility and health care facility.  And that is for 

both of the definitions in the terms in the zoning 

regulations, and I think that there's ample evidence 

and presentation in this to set that forward.  And as 

I indicated also, the testimony by the applicant's 

representative reinforces that and how it fits into 

those aspects of our regulations and also in most 

specifically 1099.1. 

            One of the things that we did, I think you 

talked a little bit about, but needs to be 

underscored, is the fact of the demand for these type 

of units which is part and parcel of the outlying 

requirements of the regulations.  It was noted quite 
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substantially.  The waiting list, the surveys of the 

other waiting lists and also the particular population 

of which this is serving which we haven't gone in 

great detail into, but the facts are shown in the 

case, I think it certainly is not refuted and was very 

persuasive to me that the demand for the units is 

current and is not looking to drop or wane in its 

demand, the provision of which in the District 

obviously needs to be met. 

            We'd talked a little bit about the 

location of landscaping.  I think we'll get into more 

detail of that very quickly in terms of the 

conditions.   

            I think the aspects of the traffic expert 

can also be relied upon in terms of the evaluation and 

also in terms of the ANC's and the applicant's own 

witnesses in terms of the surrounding street and the 

difficult intersection that they have and how that is 

going to be dealt with, which I think will also be 

included in addition in some of our conditions. 

            You organized yet? 

            VICE-CHAIR MILLER:  Oh. 

            CHAIRPERSON GRIFFIS:  I'll keep going. 

            VICE-CHAIR MILLER:  Well, yes.  I just 

want to add, again this has the support of the Office 
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of Planning and the ANC and the Knollwood neighbors 

and I think they all worked very hard at working out 

an agreement that satisfied all the concerns and I did 

say this before, but I'll say it again.  It is in 

accordance with the comprehensive plan in that it does 

provide additional housing to the elderly in Ward 3. 

            And Office of Planning went through an 

analysis of adverse impacts, finding no adverse impact 

on traffic, no adverse impact on noise and I think 

we're going to deal, whether they have dealt with in 

part, any adverse impacts with respect to screening or 

landscaping. 

            CHAIRPERSON GRIFFIS:  Right.   

            VICE-CHAIR MILLER:  And dealt with also 

the fire department's concern with respect to 

emergency vehicles, ingress and egress. 

            CHAIRPERSON GRIFFIS:  Very well.  Proposed 

conditions?  What would you propose?  This is a 

condition, Ms. Miller. 

            VICE-CHAIR MILLER:  Well, condition number 

one which is being offered, which is somewhat 

redundant of course, is that if approved that this 

would be built according to the plans that were 

submitted.  I don't think, you know, to step into 

trying and mitigate a long argument with Ms. Miller, 
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I think being redundant in that aspect may not be 

misguided.  Just noting the exhibits in that the fact 

in this case that there were numerous revisions, I 

think it's pretty clear the exhibits that are 

enumerated in terms of how the building is going to be 

placed, the footprint, and also the landscaping.  

            Again, I want to reemphasize the fact that 

the last-minute letter from the Knollwood neighbors 

indicating that they didn't like or support that 

landscape exhibit, I think it's 130 or maybe it's 155, 

I think that the vehicle for those kind of changes is 

set in place in their own agreement in order to 

implement any sort of disagreement or in fact any sort 

of immediate or long-term changes to it. 

            VICE-CHAIR MILLER:  I just want to make a 

comment while we're on that.  I'm also a little bit 

concerned that they didn't appear at the hearing, the 

last hearing and voice objections to the landscaping 

plan.  So, I mean, we don't really know why, but the 

impression we had was that there was an agreement and 

that whatever the applicant was setting forth had been 

agreed to by all the parties.   

            CHAIRPERSON GRIFFIS:  Good point.  Any 

other conditions? 

            VICE-CHAIR MILLER:  Condition 2 that's 
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proposed by the applicant deals with the emergency 

entrance and exit.  It reads, "The new building 

addition parking area and vehicular emergency 

entrance/exit and vehicular right turn only exit for 

Knollwood residents onto Tennyson Street shall be 

screened from neighboring properties by the planting 

of trees and landscaping."  Oh, I'm sorry, this is 

landscaping.  "Consistent with the plans and materials 

submitted into the record as Exhibits 130 and 155."  

I'm sorry, we can discuss this.  I thought we were 

going to get into the -- 

            CHAIRPERSON GRIFFIS:  Right. 

            VICE-CHAIR MILLER:  -- certainly the 

uncontroversial condition that the fire department 

wanted, which was dealing with having this access road 

for emergency vehicles and for Knollwood residents.  

I think that is a condition we ought to have, which is 

fine may be where they write it or we can write it 

ourselves, but I think we also have be careful in now 

we limit the people that can use this road.  Knollwood 

residents may be a little narrow.  Maybe we really 

need the Knollwood population which would include the 

staff or the families that are visiting Knollwood.  I 

think we have to be a little careful. 

            CHAIRPERSON GRIFFIS:  So you're proposing 
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to adopt in or order condition 2?  Is that correct?  

General statement?  "The new building addition parking 

area and vehicular emergency exit, vehicular right 

turn only exit for Knollwood onto Tennyson Street 

shall be screened from neighboring properties by the 

planting of trees?"  You with me?  You want that 

condition?  Is that what you're saying? 

            VICE-CHAIR MILLER:  We can discuss that.  

Sorry.  I thought we were going to go to the most 

uncontroversial condition and I read the wrong one.  

But if you want to deal with that, that one deals with 

landscaping and then we get into the question of   

what --   

            CHAIRPERSON GRIFFIS:  No, I'm asking you, 

do you agree with that? 

            VICE-CHAIR MILLER:  Well, yes.  Yes, 

except I would broaden the word "residents." 

            CHAIRPERSON GRIFFIS:  Right.  "Residents" 

is taken out.  We're not going to characterize in any 

of these conditions, I don't think, unless it's moved 

and specific Knollwood residents.  I mean, I think 

what we're talking about is the utilization of that. 

            VICE-CHAIR MILLER:  Yes. 

            CHAIRPERSON GRIFFIS:  And gosh darn, I 

can't imagine getting out there and checking IDs to 
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see who would or who is not. 

            VICE-CHAIR MILLER:  Yes.  That is fine 

with me to leave "residents" in. 

            CHAIRPERSON GRIFFIS:  Okay. 

            VICE-CHAIR MILLER:  That's fine with me. 

            CHAIRPERSON GRIFFIS:  Three?   

            VICE-CHAIR MILLER:  Again, well, I'll read 

it.  "The Tennyson Street vehicular access point shall 

be restricted to (a) ingress/egress by emergency 

vehicles if access at Oregon Avenue is temporarily 

blocked and (b) right turn only egress by Knollwood 

residents."  I would delete the "residents." 

            CHAIRPERSON GRIFFIS:  From Knollwood, 

right.  We don't need to be redundant. 

            VICE-CHAIR MILLER:  Yes. 

            CHAIRPERSON GRIFFIS:  We got that. 

            VICE-CHAIR MILLER:  Yes.  Okay.   

            CHAIRPERSON GRIFFIS:  So you would take 3 

in its entirety? 

            VICE-CHAIR MILLER:  Yes. 

            CHAIRPERSON GRIFFIS:  With our edit? 

            VICE-CHAIR MILLER:  Yes. 

            CHAIRPERSON GRIFFIS:  Okay.  Four? 

            VICE-CHAIR MILLER:  This deals with the 

advisory committee.  I would include it. 
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            MR. MANN:  You don't think that it's too 

specific in listing out who should be a member? 

            VICE-CHAIR MILLER:  Well, all the parties 

have agreed to this. 

            CHAIRPERSON GRIFFIS:  That doesn't make it 

a condition that we adopt.  All the parties could 

agree that I should be President of the United States, 

but it doesn't make it enforceable by this Board.   

            VICE-CHAIR MILLER:  Okay. 

            CHAIRPERSON GRIFFIS:  I would suggest for 

condition 4, "The applicant shall establish and 

participate in advisory committee composed of 

representatives from the community surrounding 

Knollwood," and leave it at that.  Why do we need to 

be so prescriptive of who it is?  That's something 

they can establish and for goodness sakes, they can 

change it or not change it. 

            VICE-CHAIR MILLER:  Well, I think they've 

done a good job in identifying the appropriate people 

and looking at it, there's -- 

            CHAIRPERSON GRIFFIS:  I think they've done 

a great job and it's not ours to dictate that those 

people need to be represented, need I remind you of 

first. 

            MR. MANN:  It seems a little difficult to 
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enforce as it's proposed here. 

            CHAIRPERSON GRIFFIS:  I think they ought 

to, in the first liaison committee adopt in their 

agreement an amendment that outlines in their page 8, 

No. 5 liaison committee, that prescriptive level, if 

they want it.  If not, then they don't have to have 

it. 

            VICE-CHAIR MILLER:  All right.  I don't 

have any objection. 

            CHAIRPERSON GRIFFIS:  Indeed.  No. 5, "No 

blasting shall be permitted on the property." 

            MR. MANN:  Presumably that's just during 

the construction period, is that right? 

            CHAIRPERSON GRIFFIS:  I don't know.  

Fourth of July can get out of hand up there.   

            MR. MANN:  Okay.  What if they -- 

            CHAIRPERSON GRIFFIS:  I don't know what it 

means. 

            MR. MANN:  I was just curious. 

            CHAIRPERSON GRIFFIS:  Yes, there was some 

discussion obviously, there was some limited testimony 

about the concern.  I mean, it's something that no one 

wants to hear, you know, huge dynamite blasts.  There 

was a concern of whether they would have rock, which 

also went to where the location of parking and such.  
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Well, you would think that blasting was commonplace in 

this city, wouldn't you, as oftentimes that we see it. 

            MS. MONROE:  Mr. Chairman, can I just say 

one thing about the condition about people from 

different streets having to be in this committee and 

all that?  What happens if somebody from 29th Street 

doesn't want to be on the committee and they don't 

have anybody from 29th Street?  Does that mean they 

have to come back to the Board to change that? 

            CHAIRPERSON GRIFFIS:  We send out the 

zoning police.   

            MS. MONROE:  It's really specific.  I 

don't see that it's necessary that you get into that 

level of specificity because then a breach of a 

condition would mean they'd have to come back to 

reestablish something.   

            VICE-CHAIR MILLER:  I think we've decided 

not to be that specific. 

            MS. MONROE:  Okay.   

            VICE-CHAIR MILLER:  Thanks. 

            CHAIRPERSON GRIFFIS:  Blasting.  Anyone 

talked about that condition in terms of what it was 

going to mitigate in terms of the facts or the 

evidence in the case?  I mean, because it's disruptive 

and I think it's disruptive anywhere it happens.  I 
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think it's incredibly controlled by the construction 

code and regulations, not only the import and export 

of explosives in this city.  In any case, I don't see 

where or why it would be appropriate for us to add a 

condition on this order.  I think clearly with this 

agreement and the amount of communication that's 

happening, if during construction they found that they 

had do that, one, notification of the surrounding area 

is going to be provided.  I think, I don't say this 

definitively, but I think it would be part of the 

construction code requirement and I think that can be 

a discussion that can happen.  I can't imagine anybody 

wants to do that.  You've got an existing structure.  

I don't know where you're doing a lot of blasting.  

But, you know, I'm not expert on it.  So I would not 

support adding in that proposed Condition No. 5. 

            VICE-CHAIR MILLER:  I would concur with 

that. 

            CHAIRPERSON GRIFFIS:  "The applicants 

shall include noise abatement measures in the general 

design of the building, including providing sound 

absorbing material in the wall section of the 

mechanical penthouse." 

            MR. MANN:  It sounds fine, but is that a 

measurable thing, "noise abatement measures in the 
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general design of the building?" 

            CHAIRPERSON GRIFFIS:  Well, the first part 

of it doesn't seem to me to say much of anything.  The 

second part does go to, you know, "sound absorbing 

material in the wall section of the mechanical 

penthouse."  I mean, there it is.  It's exactly 

located.  I think it's general enough to allow the 

flexibility to accommodate the intent, but it's also 

specific enough to know that you're going to use 

certain materials in a certain place. 

            VICE-CHAIR MILLER:  I think we should 

adopt it. 

            CHAIRPERSON GRIFFIS:  Okay.   

            MR. MANN:  The second or the whole thing? 

            VICE-CHAIR MILLER:  The whole thing.  You 

got a problem with the first half? 

            CHAIRPERSON GRIFFIS:  No problem. 

            VICE-CHAIR MILLER:  All right. 

            CHAIRPERSON GRIFFIS:  Noise abatement 

measures.  What were the noise abatement measures and 

what were we talking about, the noise coming from the 

buildings themselves?  Or was that the rave party and 

all that, that the -- oh no, that must be a different 

case.  There was ample testimony; not ample, but there 

was testimony into evidence and concern in terms of 
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the mechanical equipment in the penthouse and that's 

seems to be very fairly straightforward.  I don't 

recall anything.  I'm not adverse to going ahead with 

it, but I don't recall anything and my notes don't say 

anything about the general noise that was created 

aside from the dog kennel.  But we figured that one 

out later. 

            VICE-CHAIR MILLER:  I think that's true.  

I think we could perhaps just say that "the applicant 

shall provide sound absorbing material in the wall 

section of the mechanical penthouse," if you're more 

comfortable with that. 

            CHAIRPERSON GRIFFIS:  Very well.  "Number 

of residents shall not exceed 318 persons."  Any 

difficulty with that?  That's irrefuted and it's 

actually addressed by the applicant an others.  I 

think that's fine to stay in. 

            The last one I actually have a particular 

question with.  "The Knollwood House shall continue to 

be used for administrative purposes and staff 

residential use."  I'm not sure if this aspect -- I 

mean it was  obviously talked about a little bit.  I'm 

not sure where -- the gerund of this condition.  I 

don't recall and my notes aren't showing me any place 

that there was an adverse condition if the Knollwood 
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House was to change in its use if there was actually 

even a proposed change or a future change of it.  I 

mean, the applicant, as Ms. Miller will say, is 

proposing this condition. 

            VICE-CHAIR MILLER:  That's not true. 

            CHAIRPERSON GRIFFIS:  Oh, okay.  I'll say 

it.  They're obviously, you know, proffering this 

condition so it seems to fit and in line -- my general 

question and very directly and sincerely is I wasn't 

really sure that the outgrowth of this was.  Obviously 

there's some history to the past and the previous 

order and all, but its relevancy to our proceeding 

today is what I was questioning.   

            Yes? 

            VICE CHAIR MILLER:  I actually concur with 

you.  I'm wary about adopting a condition that I have 

no idea what it is supposed to mitigate and I don't 

have any memory of this being addressed at the 

hearing. 

            CHAIRPERSON GRIFFIS:  Okay.  It is a 

carry-over of the past Application 15358, if I'm 

looking at the right thing.  "The original residence 

may be retained for administration or administrative 

staff, residence use."  I don't know.  I may be 

mistaken in that point. 
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            So what should we do? 

            MR. MANN:  It's unnecessary. 

            CHAIRPERSON GRIFFIS:  Okay.  I mean, 

conceivably any sort of substantial changes may kick 

in a special exception review, modification or a new 

application, or a specific application for that.  Very 

well. 

            Anything else? 

            VICE-CHAIR MILLER:  I think we need to now 

consider the landscaping conditions that were 

proposed. 

            CHAIRPERSON GRIFFIS:  That's right. 

            VICE-CHAIR MILLER:  I would propose that 

we adopt some of it, starting with, on the second 

page, A, this one seems to be specific and measurable. 

"Knollwood shall place transplanted screening trees in 

locations that minimize potential damage to all mature 

deciduous trees in woodlands and green buffer 

identified as preservation candidates." 

            CHAIRPERSON GRIFFIS:  What? 

            VICE-CHAIR MILLER:  You want me to read it 

again --  

            CHAIRPERSON GRIFFIS:  No. 

            VICE-CHAIR MILLER:  -- or you want to look 

at it? 
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            CHAIRPERSON GRIFFIS:  What does it mean? 

            VICE-CHAIR MILLER:  It means transplanting 

screening trees in certain locations that minimize 

damage to other trees.   

            CHAIRPERSON GRIFFIS:  Is that the one that 

was also talking about the light, you need to 

accommodate the sunlight and plant in only areas that 

are sunlit and then those areas that are not 

adequately sunlit or wouldn't block the other trees 

that are existing? 

            VICE-CHAIR MILLER:  Well, the language 

right before this is kind of descriptive and 

explanatory and I don't think we need that in a 

condition.  But this one is a specific condition.  

Knollwood shall place these trees in certain 

locations.  So I think that's an enforceable condition 

that goes to issues that we heard in the case dealing 

with screening and -- 

            CHAIRPERSON GRIFFIS:  "Shall place 

transplanted screening trees in locations that 

minimize potential damage to all mature deciduous 

trees in woodlands and green buffer identified as 

preservation candidates."  Okay.   

            So they're not in compliance with this 

condition that we've adopted or they're suspect that 
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they aren't.  So we send the compliance officer out 

and then the zoning administrator and they need to 

somehow establish that Knollwood did not place 

transplanted screening trees in a location that 

minimized potential damage. 

            VICE-CHAIR MILLER:  Right.  They have an 

arborist that could make that case. 

            CHAIRPERSON GRIFFIS:  Who does?  The 

zoning administrator? 

            VICE-CHAIR MILLER:  No, the Knollwood.  If 

you're saying that if they're going to challenge the 

placement of the trees. 

            CHAIRPERSON GRIFFIS:  Okay. 

            VICE-CHAIR MILLER:  You think it's too 

vague? 

            MR. MANN:  I think it sounds awfully 

difficult to enforce.  And they also have an agreement 

in place that discusses this already. 

            CHAIRPERSON GRIFFIS:  And we have a 

landscape plan.  There's a landscape plan that shows 

what it's supposed to be. 

            VICE-CHAIR MILLER:  We have a landscaping 

plan that these neighbors have some problems with and 

they have an agreement, but the conditions in their 

agreement are not our conditions and we're not saying, 
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unless you want to say this, which I don't think that 

we do, that they shall comply with all the landscaping 

conditions set forth in their separate agreement. 

            CHAIRPERSON GRIFFIS:  No, we're saying 

they're going to comply with the landscaping plan 

that's submitted in the application. 

            VICE-CHAIR MILLER:  Right.  Right.  Okay.  

That's what I understand and the Knollwood neighbors 

seem to believe by just complying with that plan that 

that creates some problems that these conditions 

address. 

            CHAIRPERSON GRIFFIS:  Well, let's use 

common sense and get back into this.  Do you think 

that Knollwood is going to place the transplanted 

trees close enough that they kill off all the mature 

trees?  Is that the intent of their arborist, as 

opposed to the neighbors' arborist that wants to 

preserve all the trees that are there? 

            VICE-CHAIR MILLER:  I can't speculate on 

that. 

            CHAIRPERSON GRIFFIS:  Let's use common 

sense. 

            VICE-CHAIR MILLER:  I mean they might -- 

common sense. 

            CHAIRPERSON GRIFFIS:  Don't speculate. 
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            VICE-CHAIR MILLER:  Something might be 

expeditious that might not be in furtherance of 

preservation of the trees.  I don't know. 

            CHAIRPERSON GRIFFIS:  So you don't think 

that the landscape plan that's submitted is 

prescriptive enough and enforceable enough? 

            VICE-CHAIR MILLER:  I'm saying that these 

neighbors think there are problems with it. 

            CHAIRPERSON GRIFFIS:  We all understand 

that. 

            VICE-CHAIR MILLER:  Okay.   

            CHAIRPERSON GRIFFIS:  That's what the 

letter says.  I didn't have any difficulty 

understanding that. 

            VICE-CHAIR MILLER:  Okay.   

            CHAIRPERSON GRIFFIS:  Do you think that 

the landscape plan which is part and parcel of the 

application obviously is condition 1 is not 

prescriptive enough to say what it's supposed to be? 

            VICE-CHAIR MILLER:  I think there are two 

ways of communicating.  One is with a plan and one is 

with words and sometimes words are beneficial to have 

in addition to a plan. 

            MR. MANN:  Of course everything that's in 

here is also in the agreement that they independently 
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signed. 

            VICE-CHAIR MILLER:  I know that, but I 

don't think that we're going to have language that 

says that they have to comply with the agreement that 

they've reached.  So if we're dealing with our BZA 

order separately, we just need to consider whether 

additional conditions are necessary in relation to 

that landscaping plan so that we're sure that we have 

everything in our order that mitigates any adverse 

impact. 

            MR. MANN:  I thought that we already 

adopted a condition or discussed a condition earlier 

that was the proposed condition 2. 

            CHAIRPERSON GRIFFIS:  I think what we do 

is have a condition if we want to add it to the 

landscape is if in terms of the narrative aspect of it 

being redundant to the plans, I think, is an important 

piece.  So let's craft a condition that actually sets 

out the intent of what we're saying for the 

landscaping, not so prescriptive that, you know, being 

redundant or even being cross purposeful of the plans 

that we might get tied up in this whole narrative.  So 

let's just state it.  The condition will deal with the 

landscape or go directly to the -- Mr. Mann has 

pointed to B, which is part of the agreement and all 
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that, that indicates that Knollwood will provide 

screening trees of sufficient height and qualify to 

fully screen the view of the building."  We can add, 

in addition, the descriptive nature of what in fact is 

actually included in the landscape plan. 

            I think the evidence is fairly clear and 

the testimony of, you know, the section detail of this 

showing the differing heights, the view from a 

pedestrian on Stevenson Lane and on the others.  There 

was a direct question from the Board of the 

applicant's arborist.  "Is this what it's going to 

look like when you plant it or is this 10 years down 

the road?"  And they indicated that this would be what 

they're putting in in terms of varying the heights and 

obviously as things mature they're anticipating that 

maturity and, look, the intent is to screen this 

visually from the surrounding area which is 120 feet 

away.   

            Getting into, you know, make sure that 

each plant under four feet is planted in a place where 

there's sunlight and doesn't obstruct the moss that's 

growing next to the tree on the north side of the big 

oak, you know, I think from my hearing this 

application I have full confidence that Knollwood and 

its administrators want a beautiful lush green area to 
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go walk around and I think that's exactly what the 

neighbors want.  So who are we fighting here?  You 

know, we could prescribe in a condition that they will 

not in any way plant trees in the sledding paths and 

that, I think, would be an important aspect to put in. 

But, you know, I don't think we need to get so 

prescriptive in this and especially, you know, I look 

at these in long term.  Five years from now does this 

tie the hands of what everyone wants to see happen?  

It seems, you know, this is landscaping.  I mean, it's 

a complicated aspect to maintain and to keep up.   

            I mean, I looked at the landscaping plan, 

and perhaps I'm digressing too much here, but we have 

the prescriptive elements of all the exact trees and 

plants that are going in.  I think that's a very 

important thing to try and get an understanding of, 

but you know, there was testimony in this case of, you 

know, they are now trying, which is obviously a great 

point, of diversifying species, because what happens 

if the Elm disease goes through and it kills all the 

trees?  But that's what you have to plant.  So you 

keep planting those things and they keep dying.  

Nothing happens.  I mean, that's, you know, an extreme 

case, but you know, there's got to be some 

flexibility.  The intent needs to be enumerated and 
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very clearly stated and I think that's what we can do 

in a condition that deals with any sort of 

landscaping.   

            Yes? 

            VICE-CHAIR MILLER:  I think on further 

reflection, when considering these conditions in the 

point about the agreement does have some validity and 

I think in our order that we should certainly 

reference perhaps the existence of an agreement. 

            CHAIRPERSON GRIFFIS:  Absolutely. 

            VICE-CHAIR MILLER:  You know, that does 

address these issues in general and therefore, you 

know, so I do see less of a need to get bogged down 

perhaps in being so specific here.   

            I just want to raise one other point in 

these landscaping conditions.  To me it does seem like 

a good idea for Knollwood to consult with their 

arborist now. 

            CHAIRPERSON GRIFFIS:  Right.  And that's 

what the liaison is for.  They have a whole committee. 

            VICE-CHAIR MILLER:  Well, maybe we should 

add it to that liaison committee because the liaison 

committee, I think -- 

            CHAIRPERSON GRIFFIS:  Can bring anybody 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 100

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

they want now. 

            VICE-CHAIR MILLER:  They deal with, you 

know -- it seemed to me to be dealing with neighbor 

concerns as opposed to -- 

            CHAIRPERSON GRIFFIS:  If landscaping isn't 

a neighbor concern, then I don't know what this case 

was about. 

            VICE-CHAIR MILLER:  Well, how does that 

one read in the neighbor one?  The advisory committee? 

            CHAIRPERSON GRIFFIS:  Yes. 

            VICE-CHAIR MILLER:  Is that what you're 

saying? 

            CHAIRPERSON GRIFFIS:  Whatever they want 

to call it. 

            VICE-CHAIR MILLER:  That covers this?  

Well, I don't remember how we appraised it.  Did we 

just say they will be establishing an advisory 

committee? 

            CHAIRPERSON GRIFFIS:  They're going 

establish and participate in. 

            VICE-CHAIR MILLER:  Because the way 

they've presented it, which was -- I gather we're not 

incorporating this language, but it says that the 

purpose of that would be to make recommendations 

concerning construction operations and operations of 
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Knollwood impacting the community.  So I gather we're 

not going to be that specific as to what the 

committee's going to do. 

            CHAIRPERSON GRIFFIS:  No, we wouldn't to 

do that. 

            VICE-CHAIR MILLER:  Because we wouldn't go 

into construction. 

            CHAIRPERSON GRIFFIS:  No. 

            VICE-CHAIR MILLER:  Okay.  I think it's a 

good idea though if we can through in -- 

            CHAIRPERSON GRIFFIS:  I mean, it's part of 

operations of Knollwood impacting the community.  

Operations.  That's continuing.  Right? 

            VICE-CHAIR MILLER:  Well, I don't know.  

Do you have a problem with a condition that says, 

"Knollwood agrees to consult with the neighbors' 

designated arborist in all material aspects of the 

landscaping?" 

            CHAIRPERSON GRIFFIS:  You mean have I 

changed my mind from my earlier statements?  No.   

            VICE-CHAIR MILLER:  Meaning that you have 

a problem? 

            CHAIRPERSON GRIFFIS:  Yes. 

            VICE-CHAIR MILLER:  Okay.  Do you have a 

problem? 
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            MR. MANN:  I do and you know that again in 

the agreement they acknowledge the arborist. 

            VICE-CHAIR MILLER:  Okay. 

            CHAIRPERSON GRIFFIS:  I think if you want 

a little bit more teeth, Ms. Miller, is what you're 

looking for, again, I think we ought to give the 

intent.  The advisory committee, the intent is to air 

and have discussions without having, you know, any 

sort of official action needed, but have the intent 

stated very clearly.  If we want to add a little bit 

to it, the Knollwood neighbors condition that they 

recommended in their wording, I don't know if it's the 

applicant's, but they say, "The advisory committee 

shall meet on a regular basis to discuss and make 

recommendations" -- oh, this is exactly the same 

thing.   

            But if we want to add in, you know, "will 

meet on a regular basis to discuss the operations of 

Knollwood impacting the community," that's fine.  

That's the intent of it, is to have that forum for 

discussion.  And if they want to bring their arborist 

to be consulted at that time, then that would be 

perfectly appropriate. 

            VICE-CHAIR MILLER:  Well, I just would 

disagree with you on that.  I don't think that 
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consulting an arborist is the same as having an 

arborist go to a neighbor meeting. 

      CHAIRPERSON GRIFFIS:  Why?  What do you think it 

means? 

            VICE-CHAIR MILLER:  Well, I think it's 

done in more of a professional context that, you know, 

the arborist is looking at plans, etcetera.  It's not 

the same thing as what -- 

            CHAIRPERSON GRIFFIS:  Should we mandate 

that they have it in an office and everyone wear a 

tie?  But in seriousness, tell me what you think 

Knollwood has to do if we require that they consult 

the neighborhood's arborist? 

            VICE-CHAIR MILLER:  Show them their 

intended plans and give the arborist an opportunity to 

comment on them. 

            CHAIRPERSON GRIFFIS:  Okay.  So the 

residents get to pay this arborist to make comments 

and that's as far as it goes? 

            VICE-CHAIR MILLER:  Yes.  I don't think 

Knollwood has to follow them.   

            CHAIRPERSON GRIFFIS:  Good. 

            VICE-CHAIR MILLER:  I think Knollwood 

would just get the benefit of the neighborhood input.  

            CHAIRPERSON GRIFFIS:  I see. 
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            VICE-CHAIR MILLER:  Or the arborist's 

input. 

            CHAIRPERSON GRIFFIS:  I say send them to 

the committee.  I think that's a perfect and 

appropriate forum. 

            VICE-CHAIR MILLER:  I just would not want 

to roll them into the committee. 

            MR. MANN:  Well, it's not something that 

they haven't thought about.   

            CHAIRPERSON GRIFFIS:  Right. 

            MR. MANN:  I mean, in fact they already 

have a process in place for disputes and bringing in 

an independent arborist and they're going to share the 

costs of that and they've already agreed to all that. 

            CHAIRPERSON GRIFFIS:  Right.   

            VICE-CHAIR MILLER:  Okay.  So we can we 

can just leave it up to that agreement.  I wouldn't 

roll into the neighborhood group.  That's all. 

            CHAIRPERSON GRIFFIS:  Wouldn't roll what? 

            VICE-CHAIR MILLER:  I wouldn't mix the 

arborist into the neighborhood advisory group.  I 

don't think they really mix. 

            CHAIRPERSON GRIFFIS:  Okay. 

            VICE-CHAIR MILLER:  That's all. 

            CHAIRPERSON GRIFFIS:  Different points of 
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view, but somehow we agree. 

            VICE-CHAIR MILLER:  Okay.   

            CHAIRPERSON GRIFFIS:  Good.  Okay.  

Anything else? 

            MS. MONROE:  One thing before you end 

discussions and vote.  I just want to make sure, I 

know Ms. Miller mentioned it before, but there's two 

areas of relief, 218 for the community residence 

facility and the 219 for the health care facility.  

So, you know, both are included here, just to be sure. 

Okay? 

            CHAIRPERSON GRIFFIS:  Is everyone in 

agreement with that?  I mean, I think we had talked 

about that substantially.  I mean, I can go through it 

more if we need to go through all of that 

classification into both of the sections. 

            VICE-CHAIR MILLER:  No, I just would try 

to clarify that when I was reading, you know, what the 

motion was for, that it should be for both a health 

care facility and community residence facility. 

            CHAIRPERSON GRIFFIS:  Oh, right.  Indeed.  

Excellent.  Okay.  Further?  Anything else?  Anyone 

want to volunteer to restate the conditions? 

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  All right.  Any 
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other discussion on any the conditions?  Any of the 

facts that want to be stated?  Deliberation 

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Very well.  We do 

have a motion before us that's been seconded and 

conditioned.  I would ask for all those in favor of 

the motion to signify by saying "aye."  Aye. 

            VICE-CHAIR MILLER:  Aye. 

            MR. MANN:  Aye. 

            CHAIRPERSON GRIFFIS:  And opposed? 

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Abstaining? 

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Very well.  Mr. Moy? 

            MR. MOY:  Staff would record the vote as 

3-0-1 on the motion of Ms. Miller to approve with 

conditions, seconded by Mr. Mann.  We have a Zoning 

Commission member not present, not voting.  We also 

have an absentee ballot from Mr. Etherly and his vote 

is to approve the application with conditions as 

approved by the majority of the Board, which would 

give a resulting vote as 4-0-1. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.   

            MS. BAILEY:  Mr. Chairman? 
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            CHAIRPERSON GRIFFIS:  Yes? 

            MS. BAILEY:  Will we be doing a summary 

order on this? 

            CHAIRPERSON GRIFFIS:  No, we have a party 

in opposition on this.  I believe we need a full 

order. 

            MS. BAILEY:  But they withdrew that 

opposition.  Did they formally withdraw that? 

            CHAIRPERSON GRIFFIS:  I don't know.  Board 

members?  Let's do it.  We'll maintain a full order on 

this.  Okay. 

            Very well.  Let me just say we have three 

cases left.  What we'd like to do is just take a short 

break and then get back as quickly as possible, I 

would anticipate in no less than 45 minutes we'll pick 

up the rest of the morning's agenda and get through 

this.  I am anticipating that we would be out of our 

session by 3:30 this afternoon and get on with this, 

but I think it's important for us to break at this 

time.  So we'll resume at 1:45.   

            (Whereupon, the meeting was recessed at 

1:03 p.m. to reconvene at 1:45 p.m. this same day.) 

 

 

 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 108

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

 

          A-F-T-E-R-N-O-O-N  S-E-S-S-I-O-N 

                                           2:04 p.m. 

            CHAIRPERSON GRIFFIS:  Very well.  Let's 

resume.   

            MR. MOY:  Mr. Chairman, members of the 

Board, before we get started on the agenda, the Office 

of Zoning would like to just make a quick announcement 

on Case No. 17211, which is the application of NBC.  

            The announcement is that this case for a 

decision making has been rescheduled from November 30 

of 2004 to December the 7th because December 7 is 

primarily the public meeting date for decision cases.  

And also, the staff felt that this would not have any 

adverse impact on the applicant's expiration of his 

current special exception. 

            The next case from the -- 

            CHAIRPERSON GRIFFIS:  Let me just -- 

            MR. MOY:  No, please. 

            CHAIRPERSON GRIFFIS:  The only reason why 

this is being revisited and changed to a decision is 

it appears in one of our publications in the summary 

of the cases and the decisions that it was publicized 

on December 7th, which was actually not congruous with 

our statements on the dais, but in order to remedy the 
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situation now we obviously have to pick a date and 

make sure everyone is notified.  The only reason why 

we were trying to push it back to the 30th was the 

applicant's representative was concerned with an 

expiring special exception, that they might be in 

jeopardy of some sort.  But it is obvious that in 

bringing the application they are in processing and 

therefore would not be in jeopardy.  So picking the 

date seems very logical to schedule it on our already 

scheduled public meeting date and not overburden the 

30th.  So I think that's logical. 

            MR. MOY:  Thank you, Mr. Chair.  So the 

next case is Application No. 17226 of John R. Klein by 

tenant ZIPS Dry Cleaners, pursuant to 11 DCMR 3104.1 

for a special exception to expand an existing dry 

cleaning establishment by 1,159 square feet under sub- 

sections 729.1 and 743.2(c) in the C-3-A District at 

premises 4418-4420 Connecticut Avenue, N.W., Square 

1791, Lot 815. 

            On October 26th, 2004, the Board completed 

public testimony on the application and scheduled its 

decision on November 2nd, 2004. 

            The Board requested proposed findings of 

fact and conclusions of law and this was filed by the 

applicant on October 28th, 2004.  And that is in your 
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case folders as Exhibit 33. 

            And that completes the staff's briefing, 

Mr. Chair. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  This was, as you just indicated, a 

special exception to expand the existing dry cleaning 

to more than 5,000 square feet as our regulations 

obviously have that threshold of which a special 

exception would be required based on its impact.   

            I think we can march through this fairly 

quickly.  A couple of concerns that were brought up, 

first of all, was the illegal parking and kind of 

pulling up out front and dropping off and running in.  

The other aspects of it were the signage that was on 

the front, especially the neon sign.  There was some 

discussion about the block letter signage.  The 

utilization of perhaps public space, whether proper 

permits were required for the canopy that was 

projecting out in front.   

            And overall there were comments from the 

community and especially the ANC indicating that this 

didn't really fit into the either perceived or real 

image of what this block in this area should be, I 

think all very important aspects.  Of course there was 

the comment about the overpopulation of cleaners in 
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the area.  Of course it goes to a larger impact 

perhaps of use.  And we'll leave it for others to add, 

but goes to I think generally speaking the impacts 

that we were looking at in terms of the testimony that 

was given. 

            Now, one of the facts in the case was this 

expansion into the existing adjacent retail.  Of 

course there was some regret from a couple of those 

giving testimony of seeing I think it was the beauty 

parlor that was going to be closed and seeing that 

done away with, or go away.  The testimony from the 

applicant was that there were not going to be any 

increased employees.  Rather, this expansion was in 

fact to go to expanding the storage space and also in 

terms of the front counter space for picking up and 

then the dropping off of the garments.  They had 

indicated that they would provide an area in one 

section of it that would just be for, I forget 

actually, but just for picking up, I think it was and 

then the others were -- because one takes longer than 

the other and they were thinking that that might 

expedite things substantially. 

            That's my understanding and summary, but 

I'll hear from others. 

            VICE-CHAIR MILLER:  I'm not sure if you 
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mentioned this, but we also have a report from 

Department of Transportation and they found that the 

proposed expansion would have no adverse traffic 

impact in the neighbor and wouldn't create parking 

problems adjacent to the site. 

            CHAIRPERSON GRIFFIS:  Right.  Yes, 

fascinating.  They did raise the interesting 

discussion, although limited, on the bypass trips or, 

what was the other one, diverted link trips, which was 

actually talked about with the witness that was 

provided.  I think they're substantive labels and 

obviously the point is but how do you then empirically 

measure.  So, okay.  Deliberation. 

            MR. MANN:  I'd just like to point out that 

if the dry cleaner did not expand to the building next 

door, that their operations would remain as they exist 

now, including the signs that are hanging in the 

window?  There'd be no change from any of their 

existing conditions.  So I don't know that there's any 

validity to hinging the presence of signs on the 

expansion into the area next door.  And the applicant 

has also stated that they don't intend on hanging 

signs in the windows next door. 

            CHAIRPERSON GRIFFIS:  Right.  That's my 

understanding also.  I mean, clearly it says if this 
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was denied the existing condition wouldn't change.   

I mean, there was the discussion in the case hearing 

of whether there was jurisdiction to go within the 

window, you know, inside the store.  Not a very clear 

issue.  I mean, it's a fascinating kind of argument to 

make that, "Well, it's interior signage, but you see 

it from the exterior."  So when is a sign exterior and 

when is a sign interior?   

            But I think more importantly, when we look 

at the aspect that you just brought up is the point of 

what is the impact of the expansion is really what 

we're saying.  If in fact the growth of beyond 5,000 

square feet to the 6,600 increased, you know, the 

entrances, the awnings, the amount of glass level, all 

this, you know, the signage and all that so 

exponentially that it was evidenced and the fact was 

made that it was somehow creating an adverse or a 

detrimental impact and clearly that's, I mean, we 

could get into it, but at this point, as you say, it's 

an existing condition that we can't remove or wouldn't 

even if we denied this, which would be the biggest 

piece of the action.  Then that would not be affected. 

            VICE-CHAIR MILLER:  Well, just on that 

point, I think that's true.  I think even if we denied 

this and a hair salon took over that space, they could 
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have neon signs advertising the hair salon.  And 

actually in this instance we're not even addressing 

more signs in the expanded space.  They're asking us 

to condition the other space that exists right now as 

a matter of right. 

            CHAIRPERSON GRIFFIS:  Okay.  What else? 

            MR. MANN:  I'd like to just raise also 

this issue of the parking in front of the store on 

Connecticut Avenue, because I'm not quite certain that 

we would have any power or jurisdiction to stop the 

illegal parking that occurs no matter what we do.  I 

mean, I don't know if people are more prone to park or 

double park in front of a dry cleaner than in front of 

any other establishment, but I mean surely that's not 

the only reason that people have ever parked or double 

parked illegally in front of a business and I'm just 

not certain that we have any authority to ensure that 

no double parking ever occurs in front of any 

establishment. 

            CHAIRPERSON GRIFFIS:  Yes, and 

particularly in a commercial zone like this that is a 

line of, you know, retail uses, how is one to 

designate -- I mean, where was the level of impact 

that was shown on this and I think the fact of the 

matter that there is parking provided, it's also 
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signed very well.  It's 15-minute parking, which is 

ample turnover, and that way, you know, obviously can 

serve as quite a lot of vehicle trips.  It seems to go 

directly to it.  Now, that's not to say that it may 

not be a problem overall, however, what is the gerund 

of it?  Although, you know, it was interesting when 

some of the testimony that was brought up in terms of 

this being on the west side, so going traveling south 

lanes of Connecticut and we talked about the biggest 

impact of this utilizing the dry cleaners and it was 

often in the morning and in the morning it's basically 

a commuter and they keep it very clean so it's not 

something like there was great enforcement of not 

allowing people to stop there, especially in the early 

morning commuting times.  And I think we all know how 

rigorous the traffic enforcement people can be on 

those routes and I think that's quite substantial to 

rely on. 

            Okay?  Yes? 

            VICE-CHAIR MILLER:  Well, I was just 

wondering if we might want to analyze this in terms of 

743.2 and 729 to start off with with respect to their 

meeting the special exception.  743.2 allows 

"enlargement of an existing laundry or dry cleaning 

establishment that contains more than 5,000 square 
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feet of gross floor area subject to the conditions for 

the use in 729,", starting with that.  And 729.1 

permits it "provided that any noise or odor shall not 

adversely affect the neighborhood."  That's 729.3.  

And I don't believe that we had any evidence in the 

record of noise or odor from this.   

            CHAIRPERSON GRIFFIS:  Right.   

            VICE-CHAIR MILLER:  And then we get to 

729.4.  "Dangerous or otherwise objectionable traffic 

conditions shall not be created."  And I think that's 

what we were starting to talk about.  And DDOT didn't 

find any objectionable traffic conditions that would 

be created from this.   

            And then there's also the question of what 

exists now and what would be created.  It didn't sound 

like there be more created necessarily by the 

expansion, given the testimony we heard that it wasn't 

necessarily going to increase the number of customers, 

but was designed to increase their storage space.  And 

we didn't hear really any evidence from DDOT that it 

in fact would increase traffic. 

            CHAIRPERSON GRIFFIS:  Right.  It's a fine 

line in two points, especially with the special 

exception.  First of all, the regulations have laid 

out they think there is some sort of threshold.  So 
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they think there is.  The regulations, whoever wrote 

it, believe that there is an additional impact that 

requires a special exception.  Yes, will there be more 

traffic in that this is just expanding storage 

immediately?  No, but you know, we're approving the 

expansion, not the use or how they utilize it.  You 

know, conceivably in the future shirts and clothes are 

going to shrink in size to be fashionable so that 

they'll be able to store more and more clothes in it, 

which mean they can increase their customer base and, 

you know, the common sense I think aspect to it and 

the question I asked the applicant was, "Would you 

turn down costumer?  I mean, are you done?  Are you 

100 percent?"  And of course not.  They're going to 

take as much business as possible.  So it is.  I 

totally understand what you're saying and DDOT is 

taking a snapshot of what's happening.   

            What I see is the creation.  It's not the 

volume.  The testimony that we heard was where and how 

they show up, you know.  Do they pull up right in 

front, not pay -- you know, there was testimony that 

they don't feed the meters.  Well, you know, they 

should and maybe they'll get a ticket if they don't.  

Not something we're going to get into.  It sounds to 

me like they're parking legally, but just not feeding 
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the meter so that there's that illegal aspect.  So 

it's a legal aspect.  So pulling up in front.   

            Now, what we had talked about was this 

somehow employing a traffic coordinator.  The 

importance that I see with that, and the applicant is 

saying that they'll do it and I guess have already 

implemented it, I think it's probably more of a level 

of enforcement, but also a level of education that 

there's parking and ease of the accessible accessory 

parking in the rear.  So if someone was there just to 

direct, rather than someone pulling up, I mean, I 

could say, I mean, I think we've all been on 

Connecticut Avenue, I can say that I, not until 

recently, this month, realized that there was so much 

accessory parking behind there and which is attendant 

and directly related to the dry cleaner.  So after a 

while that customer base may become more and more 

familiar with it.  So I think that there is an impact 

that's been evidenced. 

            VICE-CHAIR MILLER:  Well, I just want to 

differentiate because I think we did hear a lot of 

testimony about problems with parking and that that 

needs to be addressed and so perhaps parking is an 

aspect of traffic.  I was talking more in terms of 

traffic on Connecticut Avenue, that that is not going 
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to be a problem, that there's going to be such an 

increase in traffic. 

            CHAIRPERSON GRIFFIS:  Oh, I see.  Right. 

            VICE-CHAIR MILLER:  So I think we do have 

evidence in the record about a problem with parking 

though. 

            CHAIRPERSON GRIFFIS:  Right.  Well, the 

regulations speak to traffic conditions, not just 

traffic and traffic conditions include parking. 

            So what else would you like to say about 

that? 

            VICE-CHAIR MILLER:  Oh, okay.  On that 

point, we certainly have some conditions that were 

offered to mitigate parking.  Do you want to go there 

right now? 

            CHAIRPERSON GRIFFIS:  Sure.  Why don't we 

take it up in a motion and then deliberate under a 

motion and attach conditions if so required?  

Excellent. 

            MR. MANN:  I move that we approve 

Application No. 17226 of John R. Klein by tenant ZIPS 

dry cleaners pursuant to 11 DCMR 3104.1 for a special 

exception to expand an existing dry cleaning 

establishment by 1,159 square feet under subsection 

729.1 and 743.2(c) in the C-3-A District, 4418 
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Connecticut Avenue, with conditions as appropriate. 

            CHAIRPERSON GRIFFIS:  Second.  Would like 

to proposing conditions, Ms. Miller? 

            VICE-CHAIR MILLER:  Okay.  Well, we have 

some proposed conditions that were submitted to us by 

both the applicant and by ANC 3-F, which are very 

similar.  So the first one, which they both have 

suggested, is a traffic coordinator at the site on 

Mondays and Fridays from 7:00 a.m. to 10:00 a.m. and 

on Saturdays from 8:00 to 7:00 p.m., whose purpose is 

to promote lawful parking by the customers.   

            CHAIRPERSON GRIFFIS:  Good. 

            VICE-CHAIR MILLER:  It seems to me that 

both parties see that there's a problem and that this 

is a solution to the problem that they both agree to.  

            In putting forth this condition though I 

would note the applicant also made a reference in 

their proposed condition 4 that this condition 

relating to the traffic coordinator expire when the 

special exception granted in Application 16659 for 

continued use of the parking lot behind the dry 

cleaning establishment expires.  And I think that's a 

good idea because I think there should be some 

expiration on this because we really don't know for 

how long this really would be necessary, so that makes 
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sense me. 

            CHAIRPERSON GRIFFIS:  Good.  I agree. 

            MR. MANN:  I agree also.  I particularly 

like the fact that this promotes lawful parking rather 

than more restrictive language like it's ensuring it. 

            CHAIRPERSON GRIFFIS:  Right. 

            MR. MANN:  Or something else that, you 

know, we can't enforce. 

            CHAIRPERSON GRIFFIS:  Excellent point.  

Okay.  The condition is being offered that the 

applicant will remove all the signage, or rather the 

second one, that they will place signs on the counters 

stating that it will not serve customers who parked 

illegally.  Comments? 

            MR. MANN: I don't like that condition and 

I to me it just sounds unenforceable.  I mean, I guess 

it's enforceable that they could put signs in there, 

but I mean I don't know that I understand necessarily 

the purpose of the signs.   I just think there needs 

to be maybe a greater sort of customer awareness 

campaign to ensure that the customers know that there 

is parking available in back and I just don't know 

that conditioning it by saying there's going to be a 

sign on the counter or whatever is going to achieve 

that. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 122

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

            CHAIRPERSON GRIFFIS:  Right.  It certainly 

wouldn't preclude them or prohibit them from doing 

that and instilling in their own program and running 

their own business indicating that. 

            MR. MANN:  Yes, I'm not vehemently opposed 

to this condition.  I just don't know that it really 

captures the entire spirit of what's necessary. 

            CHAIRPERSON GRIFFIS:  Right.  It seems 

like the first condition really mitigates any of the 

conditions that we're trying to and that is educating 

and then reinforcing lawful parking, showing where the 

parking lot and then moving people along if they have 

to.   

            Okay.  "Applicant will remove all signs 

from the windows other than the ones stating 'free 

parking in rear' to make the sign more easily noticed. 

            This is a neon sign.  Obviously, we've 

heard much about.  Mr. Mann? 

            MR. MANN:  Out of our jurisdiction. 

            CHAIRPERSON GRIFFIS:  Okay.  Yes, the 

interesting aspect of this is the regulations do state 

that we could impose additional requirements, you 

know, as to the location of buildings, other 

structures, equipment requirements, anything we deem 

necessary, is what is being said.  But I think that 
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that doesn't, in our own regulations, supersede other 

regulations and codes, nor should it and in fact not 

come in conflict with that.  We do have signage 

regulations established in the city and in fact they 

address neon signs and I think that's the appropriate 

place to pick it up.  I'll leave it at that.  Ms. 

Miller? 

            VICE-CHAIR MILLER:  I'd just add that I 

don't think that the testimony we've heard makes it 

rise to the level of some egregious impact that we 

need to mitigate in this special exception.  Also 

because apparently DCRA does have this jurisdiction 

over signs allows it in this area.  The hair salon 

place could have had this kind of a sign. 

            CHAIRPERSON GRIFFIS:  Right. 

            VICE-CHAIR MILLER:  And also they're not 

contemplating, as far as we understand, any signs on 

the expanded part.  They're only saying they're not 

going to remove the signs that already exist. 

            CHAIRPERSON GRIFFIS:  Right.  You know, 

fundamentally the way they remedy this is, as this is 

an over clean neighborhood, is don't patronize a store 

that has ugly signs.  They'd certainly change their 

signage in a hurry.   

            Okay.  The fourth, "The applicant shall 
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provide plantings across the front of the entire 

store." 

            MR. MANN:  I believe the entire front of 

the store is public property, is it not?  In which 

case, it would be difficult to instruct them to do 

that.  It would be nice if they did that on their own, 

I guess, under whatever procedures they need to 

follow, but I don't think that we can instruct them to 

do that.   

            CHAIRPERSON GRIFFIS:  Excellent point.  I 

absolutely agree.  Which brings up an additional point 

attendant to that.  There was some concern and 

discussion about whether there were proper permits or 

adequate approvals for the canopy structure that was 

on the front.  I had it in front of me and I can't put 

my finger on it now, the plat that was submitted in 

this application.  However, it seems to me in my 

review that that's exactly correct, that the front of 

the building elevation is actually on the property 

line, meaning that anything projecting away from that 

is in public space, in which case we obviously can't 

require or condition an order that they landscape or 

do anything on the public space.  It obviously would 

run within the property line, but it's an excellent 

idea and probably a good one for business, again going 
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to the fact of this is a retail store that needs to be 

competitive and needs to attract people into its 

store.  I would think that they've heard from the 

community of what would attract them into that 

establishment and that's probably well worth listening 

to. 

            Anything else? 

            VICE-CHAIR MILLER:  I just want to go back 

to condition 1 in which I phrased it fairly generally 

in referring to the order that governs the parking lot 

and I think that we should probably specify the order 

as an order on Application No. 16659 and the date of 

that order is June 13th, 2001 and it expires June 

13th, 2006.  So the expiration date for that condition 

would be June 13th, 2006.  Just so there's no 

question. 

            CHAIRPERSON GRIFFIS:  Or when the other 

order expires. 

            VICE-CHAIR MILLER:  That is when the order 

expires.  Right. 

            CHAIRPERSON GRIFFIS:  Okay. 

            VICE-CHAIR MILLER:  Not or. 

            CHAIRPERSON GRIFFIS:  Sure you don't want 

to revisit that?   

            Okay.  Anything else?  Additional issues 
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that were brought up, addressed?  Anything? 

            VICE-CHAIR MILLER:  Just for the record I 

want to note that the Office of Planning did support 

this application and didn't find any adverse impacts.  

And the ANC 3-F supported the application, or said 

they did not object to the application, as well as 

certain conditions that were proposed by the Office of 

Planning and we went through those conditions.   

            CHAIRPERSON GRIFFIS:  Good.  Anything else 

then?  Nothing? 

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Very well.  We have 

a motion before us that has been conditioned.  Any 

further deliberation?   

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  If not, then I'd ask 

for all those in favor to signify by saying "aye."  

Aye. 

            MR. MANN:  Aye. 

            VICE-CHAIR MILLER:  Aye. 

            CHAIRPERSON GRIFFIS:  And opposed?   

            (No audible response.) 

            MR. MOY:  Staff would record the vote as 

3-0-0.  This is on the motion to approve the 

application with conditions, the motion of Mr. Mann 
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seconded by Mr. Griffis.  Also support of the motion 

Ms. Miller.  We have two absentee ballots.  The first 

is from Mr. Etherly and his vote is to approve the 

application with conditions as approved by the 

majority of the Board.  Second, we also have an 

absentee ballot from Zoning Commission member John 

Parsons and his vote is to approve the application 

with conditions as approved by the majority of the 

Board also.  So that gives the final vote as 5-0-0. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Mr. Moy.  Let's move on. 

            MR. MOY:  The next application is 

Application 17090 of Lee C. Bauer, pursuant to 11 DCMR 

3103.02, for a variance from the nonconforming 

structure provisions under subsection 2001.3, and a 

variance from the accessory garage alley setback 

requirements under subsection 2300.2(b), to allow a 

roof deck addition to a free-standing accessory garage 

in the DCOD/R-5-B District at premises 2116 O Street, 

N.W.  That's in Square 69, Lot 146. 

            Staff notes that the Board amended this 

application to include in addition to zoning relief 

under Sections 2001.3 and 2300.2 the following relief 

from Sections 402.4, 403.2 and 2500.3. 

            On October 19, 2004, the Board completed 
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public testimony on the application and scheduled its 

decision on November 2nd, 2004.  The Board requested 

a number of post-hearing documents.  The filing was 

submitted by the applicant on October 26, 2004 and 

that's in your case folders identified as Exhibit 29.  

            And that will complete the staff's 

briefing, Mr. Chairman. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Mr. Moy. 

            We have been back and forth on this and 

also one, as Mr. Moy has laid out, we were amending 

the relief sought.  I think we're pretty clear on what 

that is now. 

            Additionally, just trying to establish the 

exact calculations of what we're looking at, meaning, 

and most importantly, I think the lot occupancy.  We 

have the new filing as has been indicated, which now 

recalculates again the lot occupancy and it's 

indicating, as far as I follow the calculations, that 

the existing lot occupancy as stated is 55.1 percent.  

However, the small areaway or side yard which is 4.9, 

has not been calculated in, if I looked at their plat 

submissions and their calculations.  It's actually 

subtracted out.  I do believe that that would have to 

move in, be calculated into the lot occupancy. 
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            And, Ms. Miller, what's the lot occupancy 

if you add back in 123 square feet? 

            VICE-CHAIR MILLER:  The percentage we came 

up with was 61 percent. 

            CHAIRPERSON GRIFFIS:  Wow, that's fast.  

You're like a calculator.  Excellent. 

            So I would agree that in fact it's going 

back to what was originally established, not 

percentage-wise, but actually in terms of the existing 

nonconforming aspect, that it is not conforming.  It's 

just a hair above the 60 percent, which would make it 

conforming under 403.2.  This does not meet it. 

            It's an interesting alley.  The setback of 

the alley, obviously it's a very small alley.  The 

case itself has established the fact that there are a 

lot of lot line walls.  Some are fairly substantial in 

height, meaning you know, above four feet or four to 

eight feet or so and there are several existing lots 

that have garages, have decks across the street.  It 

looks as though there's enclosure all the way to the 

property line.  There's no access to parking from the 

alley on those properties and it doesn't appear, 

although it was testified that there were projections, 

balconies, porches.  It doesn't appear in the 

photograph that there's anything above that in terms 
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of actual structures on those. 

            Obviously, we have the adjacent property 

owner that has done a full garage and deck on top that 

was similar to that being proposed in this 

application. 

            Let me open it up to those and to speak of 

the variances.  Of course, Office of Planning has 

recommended denial. 

            Yes, Ms. Miller? 

            VICE-CHAIR MILLER:  I think that this is 

a close case, but I'd like to suggest that the 

applicant can meet the variance test and that the 

first prong is that the property be unique or 

exceptional in some way and the regulations for the 

variance speak to properties that are exceptional at 

the time of the original adoption of the regulations.  

And I think in this particular case, this property is 

over the lot occupancy to begin with, so that for this 

applicant to do any kind of an addition, as I 

understand it, they could not comply with the 

regulations because they're already above the lot 

occupancy.  So in that sense, you have a non- 

conforming property that has the practical difficulty 

of conforming with the regulations. 

            So, that's how I see the problem with the 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 131

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

deck.  They could conform perhaps with the setback, 

the rear setback that they also need a variance for, 

but to do that it creates a detrimental impact of 

marring the appearance of having less green space in 

the back yard as we can see from the adjacent 

neighbors whose deck and back yard is quite 

attractive. 

            And even when we discussed this with 

Office of Planning, they didn't really see, at least 

at the hearing, a detrimental impact on the zone plan 

or on the neighbor, because as they described it, 

there is almost a wall on each side of the alley 

because of the extensions of all the properties 

backwards towards the alley and in fact that this 

addition would not increase any kind of dangers from 

trucks turning around or anything.  We heard evidence 

about trash being picked up in front and not in the 

back and that this one addition would not add to any 

problems in the back.   

            And we also heard evidence that it would 

not affect the air and light and privacy of neighbors 

that couldn't be mediated.  I think that Newport 

Property, some people who lived in New Property 

opposed, but Office of Planning said that there was 

room for screening and their light and air would not 
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be interfered with. 

            I guess my file note is this kind of urban 

setting.  I think that this actually is a very 

attractive and efficient use of the backyard that 

apparently other neighbors have employed and I'll 

leave it at that for right now. 

            CHAIRPERSON GRIFFIS:  Good.  I absolutely 

agree with your last statement in terms of, you know, 

and I've said it before perhaps, but here we are, a 

city that is constantly complaining about parking and 

such and then we hit these single family homes and 

which they're precluded from providing parking.  It's 

just that it's a difficult burden that we have in 

terms of looking at the regulations with a lot of 

these applications, this not being the first that 

we've seen. 

            In addition, two things.  One, there was 

also in terms of the impact, there was water runoff 

and then the ice in the alley and the dangerous 

situation that that created.  I think that was 

dispensed of, at least from my thinking and opinion, 

the mere fact that even if this didn't go forward, 

they could and have now a hard surface that will just 

create the same situation.  In fact, perhaps that 

concern would be mitigated with a garage with a roof 
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with proper drainage, if it went in the proper 

direction. 

            Oh, the other aspect was there was limited 

testimony of the atmosphere and environment in the 

alley and some of the activity that comes in.  One of 

the adjacent neighbors testified that they would 

really like to see this because it would be nice to 

look down on, or maybe they were talking about the 

other neighbor's property and they were indicating 

that the area has changed dramatically in that there's 

more utilization of those back areas for the 

residence, which has made it more safe, at least a 

perception of safety, and obviously the common thought 

is with more residents or people that are supposed to 

be there in the alley or overlooking the alley then 

the more patrolled it would be and therefore perhaps 

more safer.  So I think in terms of the positive 

aspects, I think we can come on board with it. 

            But, Ms. Miller, let me ask you again, the 

peculiar and exceptional practical difficulty?  What 

is it? 

            VICE-CHAIR MILLER:  Okay.  Well, I have a 

couple of points on that.  One is, you know, it's kind 

of hard to judge totally from the pictures that we 

have, but I have in my notes, whether this was 
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rebutted or not, I don't know, that all the 

surrounding properties that have decks on top or the 

garage, all those have decks on top of the garages 

that face the alley.  It seems to me that this 

property was portrayed as unique on this block being 

in this situation and I think that one of our concerns 

in granting variances is that the property not be 

similar to other properties so that if we grant one, 

then we should grant them to all the rest of the 

neighbors, that it has to be different.  And that's 

the impression that I have from the testimony and the 

pictures. 

            The other is the fact that this property 

is non-conforming and therefore has the practical 

difficulty of being able to comply with the 

regulations at all by adding anything.  It's not 

conforming with respect to the lot occupancy.  And the 

second prong of the variance test is the practical 

difficulty of complying with the regulations.  And so 

I think it meets that, both those prongs right there 

and then we get to the detrimental impact of which 

there doesn't seem to be any. 

            CHAIRPERSON GRIFFIS:  Okay.  Follow up? 

            MR. MANN:  Well, I'd just like to say 

that, I mean, you raised an awful lot of ascetic and 
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practical issues that, you know, maybe aren't negative 

at all, but I still don't buy the arguments that you 

made regarding the exceptional situation or the 

practical difficulty, and I still agree more with OP's 

analysis than with your argument.  Which is shame, 

because I mean, it would be perhaps a terrific 

addition.  It would be great to have that garage back 

there and it would be nice if they had a back yard as 

nice as their neighbor's.  But, I'm still not 

persuaded by your argument.  I tend to believe or tend 

to buy OP's argument more. 

            VICE-CHAIR MILLER:  Well, let me just 

address OP's argument a little bit because it's a 

difficult issue to analyze, but for instance, with 

respect to the exceptional situation that creates the 

need for relief sought, they say that "no evidence was 

provided which showed an exceptional situation that 

would limit reasonable continued use of the property 

without a garage."  Well, this isn't a use variance 

and it seems to me that's what they're addressing, 

that when you're seeking a use variance you have to 

show that you couldn't use it any other way.  Well, 

that's why I think that they have set too high a 

standard for this situation. 

            CHAIRPERSON GRIFFIS:  Do you agree, Mr. 
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Mann? 

            MR. MANN:  Do I agree with what Ms. Miller 

just said? 

            CHAIRPERSON GRIFFIS:  Yes, that OP may be 

holding it to a higher standard than actually it 

should be evaluated? 

            MR. MANN:  I'm reviewing OP's report 

again. 

            CHAIRPERSON GRIFFIS:  Okay. 

            MR. MANN:  So I can't say that I agree or 

disagree at the moment. 

            CHAIRPERSON GRIFFIS:  Okay. 

            VICE-CHAIR MILLER:  Just to make it easier 

for you to find.  It's on page 2 in their 

recommendation and they also say, "There remains 

reasonable use of the property."  And my point is, I 

think that's the standard for a use variance and not 

the standard for an area variance.   

            CHAIRPERSON GRIFFIS:  All right.  I think 

that is on point in terms of if you're talking about 

use, reasonable use of the property.  There's a use 

variance and then the hardship test comes into play as 

the courts have laid out for us.  What we're looking 

at for an area variance is peculiar and exceptional 

practical difficulty.  You know, that's a very 
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interpretive term, practical difficulty.  What out of 

this non-conformities that this has of which you are 

establishing the uniqueness?  Are there practical 

difficulties?   

            I agree with you, they don't have to prove 

that they have to have this, you know, that they'd 

have to move out or not be able to, you know, rent it 

because they don't have it.  But, so what is it?  And 

what you've indicated is that this site is ready and 

raring to go for it. 

            VICE-CHAIR MILLER:  Well, what I'm saying 

is what's different is according to the pictures that 

I have here, the lot occupancy of the other is 

identified at least, if we look at their evidence, as 

100 percent, that their rear extends to the alley. 

            CHAIRPERSON GRIFFIS:  Across the alley?  

You mean, across the alley from the proposed? 

            VICE-CHAIR MILLER:  That is a picture of 

across the alley.  I thought that certainly the Office 

of Planning had described, and I wrote down their 

words, as like walls on both sides.  Whether that's 

not true or -- 

            CHAIRPERSON GRIFFIS:  That's the 

photograph, right?  That's this side?  This is that 

side.  That's the property right there.  Not the red 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 138

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

car; the blue car.    

            VICE-CHAIR MILLER:  Okay.  Well, the 

adjacent neighbor has some kind of a deck coming back 

here as well. 

            CHAIRPERSON GRIFFIS:  Yes. 

            VICE-CHAIR MILLER:  I mean, in the Court 

of Appeals cases, they say that the uniqueness test, 

let me see, I've got one case in front of me, Monaco, 

"The petitioners property must be subject to some 

difficulty not shared by the entire neighborhood." 

            Based on the pictures and the evidence, as 

I recall, that this is the only property in this block 

that does not have the ability to have a deck or a 

garage going to the alley.  Maybe I'm wrong on that.  

That's the way I interpret the pictures and testimony. 

            MR. MANN:  Did you say it was the only 

property on the block that did not have the ability to 

have a garage or a deck?  Is that what you just said? 

            VICE-CHAIR MILLER:  No.  I mean, if I did, 

I correct that.  They did not have some kind of an 

extension to the alley.  Looking at these pictures, 

some of them have balconies, some of them have decks, 

some of them have garages.  The way Office of Planning 

described this was that whatever all those structures 

were, they created a wall on almost both sides of the 
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alley.  And this particular property is still open and 

wants to join its neighbors in that sense. 

            MR. MANN:  That's not what the photographs 

told me.   

            CHAIRPERSON GRIFFIS:  Okay.  What else, 

Ms. Miller? 

            VICE-CHAIR MILLER:  Do you find in our 

record where this was actually described or are you 

just looking at the photographs? 

            MR. MANN:  I'm basing that simply by 

looking at the photographs that were submitted. 

            VICE-CHAIR MILLER:  Can you describe from 

the photographs what the situation is on this block? 

            CHAIRPERSON GRIFFIS:  Is there an aerial, 

a good color aerial in the OP report? 

            MR. MANN:  Yes. 

            CHAIRPERSON GRIFFIS:  Let's do this 

quickly.   

            MR. MANN:  Ms. Miller, you might look at 

attachment 4 of the OP report, which I was relying on 

quite a bit for my understanding of what this alley 

looks like.  And it appears from these aerial oblique 

photos that it's not a wall of fences and decks and 

garages, but in fact there's a lot of open parking 

pads behind many of these buildings on this block. 
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            VICE-CHAIR MILLER:  And do we know whether 

those buildings are non-conforming or not? 

            MR. MANN:  We don't know definitively. 

            VICE-CHAIR MILLER:  Well, then I guess I 

would go back to my argument of the fact that it's a 

non-conforming property and in no way could it comply 

with the regulations because it is non-conforming 

creates a practical difficulty for it in this case and 

the public interest seems to me to be in favor of 

granting the variance. 

            CHAIRPERSON GRIFFIS:  The variances? 

            VICE-CHAIR MILLER:  The variances, yes. 

            CHAIRPERSON GRIFFIS:  Yes.  Okay.  Very 

well.  Any further discussion?  Ms. Miller, is there 

a motion? 

            VICE-CHAIR MILLER:  I would move for 

approval of Application No. 17090 of Lee C. Bauer, 

pursuant to 11 DCMR Section 3103.02 for a variance 

from the non-conforming structure provisions under 

subsection 2001.3 and a variance from the accessory 

garage alley set back requirements under subsection 

2300.2(b) to allow a roof deck addition to a 

freestanding accessory garage in the DCOD/R-5-B 

District at premises 2116 O Street, N.W., Square 69, 

Lot 146. 
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            CHAIRPERSON GRIFFIS:  Second.  Further 

discussion?  Additional information?  Any further 

deliberation? 

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  I think this is a 

tough one.  I think we've run across it numerous times 

in different iterations.  This one seems to be the 

absolute closest in terms of its application.  It 

would have helped if there was a stronger presentation 

of the case so that we didn't have to pull it together 

ourselves with OP and actually do the correct 

calculations.   

            All that being said, it doesn't deter from 

the larger issue, which I think absolutely needs to be 

revisited, and that is although this is in the R-5, 

certainly R-4 and below looking at accessory parking 

garages and structures.  

            But we have a motion to approve before us. 

It has been seconded.  I'd ask for all those in favor 

of the motion to signify by saying "aye."  Aye. 

            VICE-CHAIR MILLER:  Aye. 

            CHAIRPERSON GRIFFIS:  And opposed? 

            MR. MANN:  Opposed. 

            CHAIRPERSON GRIFFIS:  Thank you.  Mr. Moy, 

would you record the vote? 
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            MR. MOY:  Staff would record the vote as 

2-1-0.  This is on the motion to approve the 

application on the motion of the vice-chair, Ms. 

Miller, seconded by Mr. Griffis, chair.  And also the 

dissenting vote on the motion is Mr. Mann.  We have 

two absentee votes, ballots; one from Mr. Etherly, 

which is to deny the application and the second 

absentee ballot is from Zoning Commission member Mr. 

Jeffries, also to deny the application.  So that would 

give a final vote of 2-3-0.  So the motion fails. 

            CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy.  

Appreciate that good math. 

            Let's call the next case. 

            MR. MOY:  The next case is Application No. 

17192 of the National Capital Revitalization 

Corporation, pursuant to 11 DCMR 3104.1 for special 

exceptions pursuant to Sections 353, (New Residential 

Development) and 2516 (Theoretical Lots), and pursuant 

to 11 DCMR 3103.2, a variance from the floor area 

ration requirements under Section 402, a  from the lot 

occupancy requirements under Section 403, a  from the 

rear year requirements under Section 404 and a 

variance from the theoretical lot requirements under 

subsection 2516.5(b), to construct 209 single-family 

row dwellings in the R-5-A District for property 
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bounded by Fort Lincoln Drive, N.E., 31st Place, N.E., 

South Dakota Avenue, N.E. and 33rd Place, N.E.  That's 

in Square 4325, Lots 38, 39 and 40. 

            Staff notes for the Board that the 

applicant has amended his application to request 

relief from two special exceptions, Sections 353 and 

2516, and on variance for FAR, which is Section 402. 

            On October 19, 2004, the Board completed 

public testimony on the application and scheduled its 

decision on November 2nd, 2004.   

            The Board requested the following post- 

hearing documents from the applicant: a revised 

landscape plan and a set of reduced drawings.  Filings 

have been submitted from the applicant and is 

identified in your case folders as Exhibit 43.  Also 

the applicant has filed proposed draft findings of 

fact and conclusions of law, which is in your case 

folders identified as Exhibit 44. 

            And that completes the staff's briefing, 

Mr. Chair. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Mr. Moy.  And it is an important aspect 

to note how the application was amended.  Obviously, 

board members are well aware and really what that 

speaks to is the entire process of this.   
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            You know, let me just state very quickly 

there were several things that came out.  Of course, 

there was always the question of why wasn't this a 

PUD?  But after having that addressed, we move on, as 

it is applications before.   

            But it raises the question first of all in 

the amount of variances that came, all of which were 

particular to the development of all of this being a 

single-phase development, meaning it's all happening 

at once, all of these things are looked at.  

Obviously, there's some complexity to that when you're 

looking at multiple lots, and in many respects we're 

used to looking at a single lot and how we combined 

all that.   

            So let me address first of all that I 

think that the Board has risen to or I have taken on 

the deliberation of this in terms of the variance case 

that needs to be presented as an outgrowth of the 

entire property in its whole, in its entirety.  And I 

think that there's reason to do that, and it is this.  

            First of all, the condition of 

construction and the condition of what's being 

proposed is looking at the entire property together.  

The aspect of how this is having to be planned out and 

coordinated, it is being built as one whole 
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homeowner's association, in that umbrella and that 

structure.  And in order to coordinate building of the 

roads and the access, and everything else that would 

come in compliance, it has to be looked at 

holistically on that point. 

            And taking that endeavor, one also then 

can go to, well, what is creating the uniqueness?  

What is the uniqueness as we have always summarized 

it, but what's the peculiar situation that arises, the 

practical difficulty?  And so establishing the fact of 

how we look to frame it, I think we can go to the 

specifics.  And I'll open it up to everybody.  But let 

me underscore the fact that I think that the revisions 

I think have established some interesting and perhaps 

productive changes in terms of the ingress, the egress 

and the alignment.  It's always hard to go through, 

which I'm well aware of, the kind of public planning 

process because ones opinion may in fact be another 

one's disagreement. 

            And so I guess just to state, there were 

aspects of the first one that I really thought were 

very intriguing.  One was the ability of perhaps 

having more connections into the site if the world 

every changed.  That is, you know, South Dakota 

Avenue.  If that ever became not just a huge kind of 
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thoroughfare, but actually more of an integrated 

street.   

            The original plan set that out that you 

had these points of which you could start connecting 

back into it.  The reality of the grade change, the 

reality of the existing road, that's a nice dream, 

which I can do and I can do fairly well and easily. 

            The revisions that came in set up a much 

more orthogonal piece, a much more, I think, certainly 

a much more productive utilization of the land and 

also allowing a lot of the existence of the open and 

the green space.   

            But let me have others jump in before I 

continue. 

            MR. MANN:  I think the applicant actually 

did a pretty good job responding to a lot of our 

concerns the first time around and the plan might not 

be an in-town ideal in some of our eyes, but I 

actually think that they did a pretty good job and I 

think that it's tremendously better than it was and 

they simultaneously managed to decrease the amount of 

relief that was required. 

            CHAIRPERSON GRIFFIS:  And that is an 

excellent point in terms of the revisions and really 

what it comes down to, and I guess that it gave me 
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some pause of looking at this and saying, "Okay.  

Well, the revisions of course addressed some of the 

comments from this Board and from Office of Planning 

and then reduced the amount of relief that's required 

and that's an important aspect. 

            Did it actually produce a better design is 

where it gets into a larger question, of which I don't 

want to go into, but I think you're absolutely correct 

in saying that and I guess that's where I was trying 

to go with it, is that the revisions have gone in the 

right direction in terms of the processing of this. 

            Okay.  Others?  Yes, Ms. Miller? 

            VICE-CHAIR MILLER:  I just want to note 

with respect to the variance test, just to pick up on 

your assessment, that we're analyzing the property as 

a whole as opposed to individual lots and that this is 

supported in the statute which talks about "an 

extraordinary or exceptional situation or condition of 

a specific piece of property."  And that's what we 

have before us, a piece of property that has, I think, 

unique circumstances relating to topography that has 

affected the layout of these town houses in general 

and affects the different ways and different parts of 

the property, but still it's unique topography. 

            CHAIRPERSON GRIFFIS:  Good.  Would agree.  
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Let me just then, first of all, we had the persons in 

opposition that came and had testified from the 

adjacent development.  There was a substantial amount 

of testimony in terms of the storm water management, 

basically the water run-off and the amount of water 

they have in their households.  We have the filings 

that they've sent in with pictures of specific places. 

We had the oral testimony, all of which -- it wasn't 

exactly clear and laid out in terms of the connection, 

ownership and development connection of the two.  But 

clearly there is some connection to it. 

            What decided this for me whether this was 

a negative impact or an impact that we needed to 

somehow mitigate or look at, or whether this would 

actually impair, you know, the use of that area was 

the question to the civil engineer, I believe it was, 

of the applicants, indicating, "Well, show me what," 

and addressed the Board as to "which way does the 

water run?"  We walked through the grade of the site 

and we realized that the water flows across 31st 

Street onto this property, not opposite, and that we 

can see from the civil engineerings that are 

addressed. 

            Now there may well be some, in terms of 

the grading of the street, overflow, but I think the 
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general area, not to mention that the general area 

exposure, the frontage of this property is limited in 

terms of its overall size and in terms of the grade 

direction that it's going, it seems to be more logical 

and the facts that I have before me that, let's call 

them the "complainant's" property is actually draining 

onto this site.  And so it was an important aspect as 

we said in the hearing that we're to be aware of and 

also in terms of the development of this site.  It's 

an aspect that should be fairly well-aware of so we 

don't create additional problems, even on down the 

hill, so to speak, across South Dakota.  But I believe 

that the civil drawings are showing how they're going 

to deal with the water and we actually have that into 

the record, and also the grading and the regrading and 

how that's going to impact it. 

            Let's go to just stating a couple of the 

other essentially findings and what was produced for 

us.  One of the revisions that I forgot to tell you 

about was the town house designs.  One of the 

objections of OP and concerns in their initial report 

was, "Well, of course you're having problems making 

this work.  You have just so few typicals of town 

house types that you're trying to shoehorn into this." 

The housing unit types were changed in order to 
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accommodate more.  The actual specific site and 

obviously, as Mr. Mann had indicated, reduced 

substantially the amount of relief that was required 

and I think that is an excellent direction to have 

gone in.  

            Okay.  What else?  Parking.  Yes?  Go 

ahead. 

            MR. MANN:  Well, I just wanted to note 

that there was a lot of discussion about parking and 

there was concern from the neighbors on how this 

development might affect parking in the area, but it 

seems to me that the applicant has made a pretty good 

case that not only is there adequate parking for all 

the residents of the development, that there's 

actually large number of spaces of guest parking and 

since this is going to be private property and since 

there's going to be a homeowner's association, I think 

that they'll be able to come up with some sort of, 

although they didn't specifically propose one, I think 

they'll be able to come up with some sort of mechanism 

by which they can control or regulation the guest 

parking to ensure that guest parking is available for 

the guests of the development and that guests of the 

development won't have to rely on parking outside of 

the development.  So I think there's adequate parking 
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to alleviate any of the neighbor's concerns. 

            CHAIRPERSON GRIFFIS:  That's an excellent 

point to bring up and the testimony that we heard in 

terms of the overflow.  And, you know, it was helped 

that that opposition testimony came in for me 

understanding of the guest parking that was provided 

on the street and all the garage parking that was 

provided.  And, you know, it's an interesting dynamic 

to look at this because this has to almost exist as a 

self-contained area, I mean, because there is no 

linkage to anything else.  You know, there's no 

overflow into this and, you know, conceivably there's 

no overflow out of except in, you know, perhaps the 

most extreme cases.  I suppose if they get known for 

a good Halloween stop, that maybe they'd have overflow 

of tons o people coming into it.  But in any case, 

it's an excellent point going in. 

            It brings up maybe we'll just jump around 

a little bit, but one of the OP's concerns or proposed 

conditions is that this would not be gated.  Enclosing 

it really goes to something we were talking about in 

terms of the image of what this is and then also the 

importance of how it connects into the surrounding 

area.  I don't think there was any objection from the 

applicant in doing that and I think it does in fact 
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help to connect into the overall area and into a more 

residential area which is of course the intent of the 

zoning on that specific piece of property.  Okay. 

            VICE-CHAIR MILLER:  I just want to add to 

that discussion that Department of Transportation 

weighed in on this and supported the application and 

found that it would have little or no negative impact 

on the road network, and they found they had parking 

more than adequate to meet the parking needs of the 

town home community. 

            CHAIRPERSON GRIFFIS:  Good.  Okay.  What 

else do people want to bring up?  Yes? 

            MR. MANN:  I was just going to note the 

tree preservation areas which I think, although not 

quite as large, I think, as originally proposed, 

they're still fairly substantial and I think that it's 

going to be a benefit to the community that these 

natural areas be preserved and I think that, I mean, 

I don't know if they'll be necessarily as a 

recreational area from the active sense.  I mean, 

there's some passive recreation opportunities or 

whatever and I think it seems to be a neighbor 

attribute that I guess they could have perhaps avoided 

some zoning relief by developing in those tree 

preservation areas, but I think the tree preservation 
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areas are actually a positive thing.  So I think it's 

okay that they exist, even at the expenses of perhaps 

requiring zoning relief, if that makes sense. 

            CHAIRPERSON GRIFFIS:  No, I think it does, 

and I think that is an important aspect.  I mean, the 

testimony first we had that there were places that 

were unbuildable just because of the grade change and 

that was going to be the preservation, but I think the 

balance of having that, you know, clearly you can make 

this all surfaced parking, but you know, the balance 

of preserving here is for more of a residential 

setting I think is important.  And actually, some of 

the revisions to this I think are actually more 

manageable green areas, as opposed to large areas that 

no one goes to and no one really cares for.  You know, 

if you have it actually somewhat utilized, especially 

with the amount and population in there, I think it's 

going to be much more cared for and used, which is 

what it actually should be.   

            Yes? 

            VICE-CHAIR MILLER:  I have a couple of 

points.  One is with respect to the variance and the 

topography also, a change in this plan from the other 

plan I think was that these houses were situated so 

that they wouldn't have unusable land as part of their 
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property and that precipitated variances in this case 

and but it made great sense to have that property 

under the supervision of the home ownership 

association, as opposed to the individual homeowners 

and for all their land to be useable. 

            Also, there was some discussion about 

recreation and whether or not the surrounding 

community had enough recreation for all the new 

homeowners that were going to be coming in with their 

kids.  And we explored that and the applicant has set 

aside I believe too what applicant designated as "tot 

areas" or "tot lots" and in our discussion with them, 

they indicated that they wouldn't necessarily both be 

used for tots, that in fact that that's an open issue 

as to using that area for recreation for whatever age 

group the homeowner association found the greatest 

need for.  That's the way I recollect it. 

            CHAIRPERSON GRIFFIS:  Right. 

            MR. MANN:  Right. 

            CHAIRPERSON GRIFFIS:  So in fact the 

opposition testimony actually was addressed with the 

plan, is what you're indicating, the detrimental 

impact of kids you can offset with tot lots. 

            VICE-CHAIR MILLER:  Right, that I think 

that the tot lots, I don't know how it's going to be 
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reflected in this order, but that it's to be read a 

little more broadly than exclusively dedicated to 

tots, that it could be dedicated to older children. 

            CHAIRPERSON GRIFFIS:  Toddlers?  Should we 

define that?  Should we define it here in the zoning 

regulations? 

            VICE-CHAIR MILLER:  Yes. 

            CHAIRPERSON GRIFFIS:  I think it's pretty 

clear.  In fact, I think the applicant's testimony 

about it was the fact that, "Look, they've carved out 

that area.  It's in the plans.  It's going to be 

built."  You know, when the marketing starts and we 

see what kind of families and what kind of age levels, 

it may well be.  Also, if you've designated that kind 

of space, there's no reason why it couldn't change, 

you know, as it becomes -- who knows, it won't be the 

-- but I won't say that.   

            Okay.  So I mean obviously it can change 

with ages and equipment and such of that nature and 

will.   

            VICE-CHAIR MILLER:  Right. 

            CHAIRPERSON GRIFFIS:  Okay.  Good.  

Anything else?  We just very early on compliance with 

all sorts of plans that were down at the area and I 

don't know if there was comment on that that wanted to 
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be address.  Obviously it's in the record, but I 

thought that was pretty important in terms of whether 

it complied with -- I believe, Mr. Mann, you brought 

up the urban renewal plan for that area and such, that 

we did have some missions in addressing that aspect. 

            VICE-CHAIR MILLER:  Also, it complies with 

the comprehensive plan regarding stabilization 

improvement of neighbors. 

            CHAIRPERSON GRIFFIS:  Right. 

            VICE-CHAIR MILLER:  And providing them new 

housing.  Good.   

            Okay.  Anything else? 

            VICE-CHAIR MILLER:  I would just note also 

that the final revision does have the support of the 

ANC, as well as Office of Planning. 

            CHAIRPERSON GRIFFIS:  Okay.  Any aspects 

in any of those reports that you'd like to have 

identified or addressed?   

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  No?   

            MR. MANN:  While Ms. Miller is looking at 

that, I might just go back for a moment to the urban 

renewal plan.  One of the things that I asked the 

applicant to do I think at the first hearing was 

provide some evidence that they were in conformity 
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with the urban renewal plan, which they did.  I guess 

they're in kind of a tricky balancing act just like 

other applicants that have to go to multiple review 

agencies.  The applicant knows that they still have to 

go to the National Capital Planning Commission where 

if they're lucky there won't be changes that would 

necessitate them coming back to the Board of Zoning 

Adjustment.   

            So hopefully, by showing that they've 

complied with the urban renewal plan, they're going to 

avoid having to come back to BZA should we approve the 

application as it stands now. 

            CHAIRPERSON GRIFFIS:  Excellent point.  

Okay.  Ms. Miller, anything in addition? 

            VICE-CHAIR MILLER:  I think we have some 

conditions that have been presented to us to consider. 

            CHAIRPERSON GRIFFIS:  On an area variance? 

Okay.  You want to lay them out there? 

            VICE-CHAIR MILLER:  Applicant has 

submitted seven proposed conditions.  The first one is 

that a private covenant shall be included in the title 

for each lot in the town home community prohibiting 

the construction of additions to the individual town 

homes other than the optional 10' x 10' deck and 

optional 10' x 10' rear three-story extension as 
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depicted on the typical floor plans on Exhibit, which 

is left unidentified right now. 

            CHAIRPERSON GRIFFIS:  Okay.   

            VICE-CHAIR MILLER:  Okay.  I'm reading 

from on page 7 of Exhibit 44.  I would recommend that 

we adopt this condition.  I think that the variance 

that's being granted contemplates only the changes 

that are before us right now and that this whole 

design is being implemented at once.  So I think it's 

in accordance with what we would be deciding today. 

            CHAIRPERSON GRIFFIS  Good.  Yes? 

            MR. MANN:  Now that I understand what 

you're reading from, can you tell me again what you're 

proposing regarding that condition? 

            VICE-CHAIR MILLER:  Including it. 

            MR. MANN:  Including Condition 1 as 

proposed? 

            VICE-CHAIR MILLER:  Yes. 

            MR. MANN:  Okay.  And that's even though 

there's going to be a covenant that already addresses 

that, I guess maybe you're -- 

            VICE-CHAIR MILLER:  Okay.  This is the way 

I read this.  Unlike some other cases that we have 

where there's an agreement presented to us in the 

case.  We don't know by anything other than this 
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proposed condition that there will be a covenant.  We 

don't have an agreement that says they've agreed to 

have a covenant.  So, this is it.   

            MR. MANN:  Okay.  That makes sense to me. 

            CHAIRPERSON GRIFFIS:  So this condition 

would essentially require that the title and deed is 

recorded, that this aspect of no other expansions.  

Right?  So it just establishes the aspect in the deed 

and after that, the condition is complied with and 

then having the compliance with the deed is a whole 

different jurisdiction.  And this is for all the 

property?  Every lot, or those just with the variance? 

            VICE-CHAIR MILLER:  It's all the 

properties. 

            CHAIRPERSON GRIFFIS:  Okay.   

            VICE-CHAIR MILLER:  But I think that we 

contemplate that this property will have no more 

variances.   

            CHAIRPERSON GRIFFIS:  Nice contemplation. 

            VICE-CHAIR MILLER:  Well, I mean, this is 

it.  Right.   

            CHAIRPERSON GRIFFIS:  Yes.  I understand 

and I think we're all in agreement.  I just don't know 

how that's being ensured.  Unless you're saying that 

that's your understanding of what the first condition 
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is, attached to the deed is that they're not coming 

back for any sort of variance. 

            VICE-CHAIR MILLER:  They're not coming 

back for any construction whatsoever, the way this 

language is written. 

            CHAIRPERSON GRIFFIS:  The only way it 

would change, if I understand this correctly, in 

taking this aspect of putting it into the deed, that 

it would change if the deeds were somehow changed by 

the overall homeowner's association.  I mean, that's 

my understanding of how that aspect could be changed.  

You'd have to retitle everything or however they would 

do it legally, but there would be a consensus within 

the home ownership.  If I understand where you guys 

are going with this, and I think it is the aspect of, 

"All right.  We're looking at this holistically.  So 

how in the future would we look at this in separate 

pieces, all of these different lots?"  If we're taking 

the impact of, and you know, the variance cases of the 

FAR and the lot occupancy and all that together, well 

then either we calculate together what the total FAR 

is, and it's a zero-sum game, and you got to know 

exactly what your neighbors are going to get or not 

get.  You know, one takes and subtracts, but there's, 

you know, first in would get the most and there may 
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not be anything left over for anybody else.  So we're 

looking at it holistically.  So what you're saying is 

that's where it stops.  That's the big picture, the 

snapshot, and that's the way we would progress with 

this and that's the aspect that would go into the deed 

saying that "you've built out to your maximum because 

you've all relied on each other to get this built.  

Therefore, you can't act individually in trying to get 

more or change, or whatever it is." 

            MR. MANN:  But by the same token, it 

sounds like you're saying that the homeowner's 

association can later act to have those deeds and 

covenants changed? 

            CHAIRPERSON GRIFFIS:  Yes, I think it 

would be the onus of the homeowner's association then 

to do the recalculation and to figure out how they 

dealt with each of the different properties together, 

you know?  If they have to change them all, then they 

have to be projecting out, "Well, how are things going 

to change?" 

            MR. MANN:  So what this condition is, 

"We're conditioning that these covenants shall be 

included, but you can turn around five minutes later 

and change them and do whatever you want?"  Is that 

right?  Because we're not saying that a covenant has 
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to be included in each title for X-number of years. 

            CHAIRPERSON GRIFFIS:  Right.  Conceivably. 

Yes.  They would just have to, my understanding would 

be that they would just, the association in its 

entirety and as a total entity, would have to then 

somehow figure out what the calculations were.  I 

mean, what then are they creating on these each 

individual lots?  What are they allowing people to, 

how would they ask us to calculate, you know, the 

individual pieces unless each of them has a hundred 

different ways to do it?  I mean, none of this is, I 

don't find any of this very succinct yet 

straightforward.  I think it would be cumbersome to 

do.  It's kind of like a constitutional amendment, you 

know?  Who knows how they're going to the association 

docs, but you know, changing the deed on all the 

properties would be pretty difficult, I would think. 

            MR. MANN:  So in a way it's locking them 

into this building prohibition beyond what's allowed 

here? 

            CHAIRPERSON GRIFFIS:  Right. 

            MR. MANN:  Which doesn't allow necessarily 

for a very dynamic community over time. 

            CHAIRPERSON GRIFFIS:  I'd absolutely 

agree. 
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            VICE-CHAIR MILLER:  My understanding is 

they could change the covenant, but it would be a 

onerous process.  But they could do that.  But if they 

were to make any other changes, they would then have 

to come back to this Board. 

            MR. MANN:  Oh, sure. 

            VICE-CHAIR MILLER:  So it would be a two- 

step process then. 

            MR. MANN:  On the other hand, a lot of 

communities have covenants that restrict their 

appearance or their ability to change over time.  So 

what makes this any different than those? 

            CHAIRPERSON GRIFFIS:  Nothing, in my mind. 

            Next?  Anything else? 

            VICE-CHAIR MILLER:  Oh, okay.  The 

covenant.  "Gate.  Covenant shall be included in the 

home association documents of the town home 

development which prohibits the construction of a gate 

at the entrance to the community." 

            I think this was proposed by Office of 

Planning originally, if I'm mistaken. 

            CHAIRPERSON GRIFFIS:  Yes. 

            VICE-CHAIR MILLER:  And I think it goes to 

the issue of this being in an urban setting and not 

becoming a gated community.   
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            CHAIRPERSON GRIFFIS:  Right. 

            VICE-CHAIR MILLER:  Okay.   

            CHAIRPERSON GRIFFIS:  As indicated before 

this afternoon when we talked about it, it was that I 

think it was of the aspect of OP's opinion not wanting 

to separate this out so strongly.  It already is so 

separated.  It's kind of an entrance to it and an exit 

to it, but rather trying to integrate it more fully 

and clearly putting a gate up that would make it 

totally inaccessible or absolutely appear private 

would be detrimental to the surrounding area.   

            Okay.  What else? 

            VICE-CHAIR MILLER:  So we okay with that 

one? 

            CHAIRPERSON GRIFFIS:  Yes. 

            VICE-CHAIR MILLER:  Okay.  And No. 3 says, 

"The applicant shall provide the landscape buffer and 

screening depicted on Exhibit blank along South Dakota 

Avenue and include the obligation to maintain the 

landscape buffer and screening along South Dakota 

Avenue in the homeowner association documents." 

            CHAIRPERSON GRIFFIS:  Opinion?  I think -- 

well, go ahead. 

            VICE-CHAIR MILLER:  Well, I would support 

including it. 
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            CHAIRPERSON GRIFFIS:  Okay. 

            MR. MANN:  That's fine. 

            CHAIRPERSON GRIFFIS:  Good.  Next?  Tree 

preservation? 

            VICE-CHAIR MILLER:  "Tree preservation 

area shall be carefully protected during the 

construction phase of the town home community to 

minimize potential damage." 

            CHAIRPERSON GRIFFIS:  I think if you want 

something of that nature, you'd want to have it    

more -- 

            VICE-CHAIR MILLER:  Broad. 

            CHAIRPERSON GRIFFIS:  -- more long term. 

            VICE-CHAIR MILLER:  Right.  Because we 

don't get into the construction aspect usually. 

            CHAIRPERSON GRIFFIS:  I would go to No. 5 

and include No. 4, if you wanted to, to the immediate 

protection and then the longevity of the tree 

preservation area.  Just combine the two? 

            MR. MANN:  I think that's a good idea. 

            CHAIRPERSON GRIFFIS:  Six? 

            VICE-CHAIR MILLER:  Six.  Okay.   

            So we'll combine that language.   

            Okay.  Six.  "Retaining walls shall be no 

greater than eight feet in height with no retaining 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 166

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

wall along the site boundary line greater than four 

feet in height.  Any retaining wall greater than four 

feet in height shall not be located any closer than 

eight feet from another retaining wall.  All retaining 

walls facing a public street and within 40 feet of the 

site boundary shall be faced in stone. 

            MR. MANN:  I've forgotten how this one 

came about, or what the --  

            CHAIRPERSON GRIFFIS:  It's on the South 

Dakota elevation where there's a larger elevation 

change and then mid, but it's mostly on the street 

frontage.  The Office of Planning was concerned with 

the aspect of creating a huge wall, 10, 16, 20 feet 

high. 

            MR. MANN:  That's right. 

            CHAIRPERSON GRIFFIS:  Obviously it would 

be very accommodating for any aspect, no matter where 

it is; the suburbs, city. 

            MR. MANN:  So they came up with a 

retaining wall plan, the highest wall of which was 

over eight feet? 

            CHAIRPERSON GRIFFIS:  Right. 

            MR. MANN:  Okay. 

            CHAIRPERSON GRIFFIS:  In which case like 

for instance on the South Dakota area it terraces 
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them, so you have kind of the stepping situation.  You 

know, there's landscaping that happens on each.  It's 

certainly more accommodating than a sheer wall. 

            MR. MANN:  Okay.  So Office of Planning 

was recommending this sort of plan just to avoid any 

sort of ugly massive wall, more so than as some sort 

of practical engineering matter or -- 

            CHAIRPERSON GRIFFIS:  Right. 

            MR. MANN:  Okay. 

            CHAIRPERSON GRIFFIS:  Right.  Yes, that's 

my understanding.  It was more of a design quality 

than engineering. 

            MR. MANN:  In which case then it seems to 

me appropriate to include it. 

            CHAIRPERSON GRIFFIS:  Okay. 

            VICE-CHAIR MILLER:  I think so. 

            CHAIRPERSON GRIFFIS:  Good. 

            VICE-CHAIR MILLER:  No. 7, "All areas 

between a retaining wall and the public street or 

sidewalk shall be landscaped to minimize visual 

impacts of the retaining walls and maintained by the 

homeowner's association with funding initially 

provided as a reserve account prior to the sale of 

individual town homes.  The landscaped areas between 

retaining walls shall have underground automatic 
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watering systems installed during construction of the 

retaining walls."   

            CHAIRPERSON GRIFFIS:  Okay. 

            VICE-CHAIR MILLER:  It sounds good to me. 

            CHAIRPERSON GRIFFIS:  Indeed.  Excellent.  

Anything else? 

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Nothing else?  Is 

there a motion?  Do you have it? 

            VICE-CHAIR MILLER:  I move approval of 

Application No. 17192 of the National Capital 

Revitalization Corporation for relief from two special 

exceptions, Section 353 and 2516, and one variance for 

FAR Section 402 with conditions. 

            MR. MANN:  Second. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.  Conditions I would take in the motion that has 

just now been enumerated or stated? 

            VICE-CHAIR MILLER:  Yes. 

            CHAIRPERSON GRIFFIS:  Any additions?  Any 

other deliberation? 

            (No audible response.) 

            CHAIRPERSON GRIFFIS:  Very well.  Last 

thing, and very quickly, I do not believe I'll be 

supporting the motion for several reasons.  I 
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appreciate the great deliberation that the Board has 

put into this and actually don't speak to persuade, 

but rather to make some statements that I think are 

important.  

            First of all, I have some difficulty in 

going to approve options that are future or 

anticipated.  The amount of applications in the 

combined aspect of this causes a little bit of 

difficulty.  I do have some design concerns of it and 

believe that there's a lost opportunity here in terms 

of the coordination, the development and the design 

aspects with one, the surrounding -- well, within the 

site itself, but also the surrounding area that is 

controlled, if I'm not mistaken in the facts in the 

case, by a similar entity of which the coordinated 

aspect of the entire development could have been done 

and actually created those connections.  It created a 

more, I don't even know how you'd characterize it.  I 

would characterize it very graciously and 

sympathetically as more of an urban situation.  We've 

been told that this is a suburban-type area, that 

that's what is marketable and what should be built.  

It is a suburban developer that does this type, so it 

fits into their model.  Certainly capable.  There's no 

disparaging nature of that.  But I think it goes to 
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perhaps more of a personal nature outside of it, of 

what I think is the possibilities.  Whether that is 

the criterion to hold and applicant to is, you know, 

could there have been a much bigger and better, I 

don't and why I state the fact that I think it's 

important for me to state the opinion, but not to be 

overly persuasive in that manner.   

            To that, I will open it up for anyone else 

that has a statement or last words.  Otherwise, we 

have a motion before us. 

            Yes, Ms. Miller? 

            VICE-CHAIR MILLER:  In this long 

discussion, I can't really recall whether we actually 

went through the variance test, so I want to briefly 

just do that. 

            I think that, at least my reasons for 

granting the variance, that the property is unique as 

a whole based on its topography and that that created 

practical difficulties for the individual town houses 

or clusters of them and that they were clustered in a 

way to fit in with the topography and to avoid 

unusable property being attached to the individual 

town homes and that granting of the variance is in 

accordance with the comprehensive plan and the Fort 

Lincoln plan. 
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            And with respect to special exceptions, I 

think we probably did go through that, but that it 

does not have an adverse impact on surrounding 

properties and that any of possible adverse impacts 

have been mitigated with the conditions that we're 

attaching. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you.  I would make some note that Commissioner Hood, 

who was on this case, I'm not sure if he sent an 

absentee in or not, but had indicated how important 

this was in his understandings of the area and we a 

lot of testimony of how development is important and 

that is very important to me to see, you know, areas 

that are being accessed and revitalized or created, 

which is really what this is.   

            And I guess the last note on my opinion is 

that here we are actually creating a huge area, 

creating an area that doesn't have an identity, 

doesn't have any sort of purpose, as we would define 

it, you know, in terms of city or even suburban.  And 

although it's always easy to look at it and say 

anything's better than nothing, I hope that we do and 

I think we have in many instances learned in this 

society and in this city that we can actually hold out 

for even better things and that has much more 
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longevity and frankly value in every sense of the word 

"value."  That is for really quality of life and also 

for actual property values.  That being it, all I will 

say.   

            Anybody else?  Last moments?   

            VICE-CHAIR MILLER:  Well, yes.  Just for 

thoroughness, I mean the special exception -- 

            CHAIRPERSON GRIFFIS:  Yes, we've been 

pretty thorough. 

            VICE-CHAIR MILLER:  -- that we have 

considered is 353, New residential developments. 

            CHAIRPERSON GRIFFIS:  Right, which has a 

special exception for anything other semi-detached or 

fully-detached houses.  These are row dwellings. 

            VICE-CHAIR MILLER:  I know that was 

complied with. 

            CHAIRPERSON GRIFFIS:  It has been all 

referred to the DC Department of ADA, OPPA, DDOT. 

            VICE-CHAIR MILLER:  Okay.  Right.   

            CHAIRPERSON GRIFFIS:  More than one 

principal building. 

            VICE-CHAIR MILLER:  Right.  And 2516. 

            CHAIRPERSON GRIFFIS:  Right. 

            VICE-CHAIR MILLER:  Okay. 

            CHAIRPERSON GRIFFIS:  Don't worry about 
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it. 

            VICE-CHAIR MILLER:  Okay.   

            CHAIRPERSON GRIFFIS:  Ready? 

            VICE-CHAIR MILLER:  Yes. 

            CHAIRPERSON GRIFFIS:  Okay.  Very well.  

We have a motion before us that's been seconded and 

conditioned.  I'd ask for all those in favor to 

signify by saying "aye."   

            VICE-CHAIR MILLER:  Aye. 

            MR. MANN:  Aye. 

            CHAIRPERSON GRIFFIS:  And opposed?  

Opposed. 

            Mr. Moy, would you mind recording the 

vote? 

            MR. MOY:  The staff would record the vote 

as 2-1-0.  This is on the motion of the vice-chair Ms. 

Miller to approve the application, seconded by Mr. 

Mann.  This is to approve the application with 

conditions, rather.   

            We also have an absentee ballot from Mr. 

Etherly.  His vote is to approve the application.  We 

also have a Zoning Commission member who is 

participating, but not having heard the entire, the 

full case, is unable to vote.  So that would give a 

final vote of 3-1-1, so that's a majority vote.  The 
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motion carries. 

            CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much, Mr. Moy.  I appreciate that recording 

of the vote. 

            Lastly then -- 

            MS. BAILEY:  Mr. Chairman? 

            CHAIRPERSON GRIFFIS:  Yes. 

            MS. BAILEY:  Excuse me.  I'm sorry, sir.  

Do we want a summary order on this? 

            CHAIRPERSON GRIFFIS:  We don't have a 

party in opposition.  I think I'd have no difficulty 

in waiving the regulation to issue a summary order 

unless anyone has opposition doing such. 

            MR. MANN:  That's fine. 

            CHAIRPERSON GRIFFIS:  Mr. Mann, Ms. 

Miller, you're okay with that summary order? 

            VICE-CHAIR MILLER:  Okay. 

            CHAIRPERSON GRIFFIS:  Excellent.  Why 

don't we do that?  Good.  No, thank you for bringing 

that to our attention.  It's an important aspect. 

            Now, is there any other cases for our 

session on this schedule? 

            MR. MOY:  Not on the schedule. 

            CHAIRPERSON GRIFFIS:  Excellent. 

            MR. MOY:  Although there is one item, a 
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minor item on Case 17090. 

            CHAIRPERSON GRIFFIS:  Good.  Let me bring 

it to the Board's attention.  I'm not sure how we 

would do this parliamentary or procedurally or 

anything of that nature, but we need an additional 

motion on the last case, the Bauer case.  We had a 

motion that did not pass; the motion failed.  

Therefore, we need an affirmative motion that will 

pass.  Which actually, we've had several distinct 

interpretations of this, however, it looks in the case 

of great clarity, I believe that -- let's just move 

ahead. 

            Do we need to call the case again? 

            MR. MOY:  No, I don't believe so. 

            CHAIRPERSON GRIFFIS:  Why don't we just 

make note just for the testimony, just the application 

number and the name of it? 

            MR. MOY:  Yes.  Okay.  Again for the 

record, this is Application 17090 of Lee C. Bauer, 

pursuant to 11 DCMR 3103.02 for a variance from the 

non-conforming structure provisions under subsection 

2001.3, and a variance from the accessory garage alley 

setback requirements under subsection 2300.2(b), to 

allow a roof deck addition to a free-standing 

accessory garage in the DCOD/R-5-B District at 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 176

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

premises 2116 O Street, N.W.  That's in Square 69, Lot 

146.  

            Again, to remind the Board, this 

application has been amended to include additional 

zoning relief under Sections 2001.3 and 2300.2.  The 

following relief from 402.4, 403.2 and 2500.3. 

            CHAIRPERSON GRIFFIS:  Thank you, Mr. Moy.  

Indeed. 

            MR. MANN:  I'd like to make a motion that 

we deny Application No. 17090 of Lee C. Bauer as 

stated by Mr. Moy in its long description. 

            CHAIRPERSON GRIFFIS:  Excellent.  I second 

the motion for deliberation purposes. 

            Any other additional comments?  Obviously 

we deliberated on the substance of the case and Mr. 

Moy's laid out and has stated we needed a motion that 

would carry, rather than failing for lack.   

            Therefore, we have a motion that's been 

seconded.  It would be for denial.  I would ask for 

all those in favor of the motion to signify by saying 

Aye. 

            MR. MANN:  Aye. 

            CHAIRPERSON GRIFFIS:  Opposed?  Opposed. 

            VICE-CHAIR MILLER:  Opposed. 

            CHAIRPERSON GRIFFIS:  Mr. Moy? 
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            MR. MOY:  Okay.  This is the motion to 

deny the application on the motion from Mr. Mann, 

seconded by the chair, Mr. Griffis. 

            Did the chair vote to deny?  In favor of 

the motion or not?  I'm sorry.  I mean, Mr. Griffis. 

            CHAIRPERSON GRIFFIS:  Opposed to the 

motion.   

            MR. MOY:  You're opposed to the motion? 

            CHAIRPERSON GRIFFIS:  Right. 

            MR. MOY:  Okay.  In that case then, that 

recording of the motion is to deny is 1-2-0. 

            We have two absentee ballots, one from Mr. 

Etherly, which is to deny the application and a vote 

from Mr. Jeffries which is to deny the application.  

So that would give a vote of 3-2-0.  Correct? 

            CHAIRPERSON GRIFFIS:  I think so.  Yes.  

Absolutely. 

            Okay.  Now that that's all cleared up with 

specificity and officialness, anything else we need to 

cover this afternoon? 

            MR. MOY:  I think that's it for today, Mr. 

Chair. 

            CHAIRPERSON GRIFFIS:  Good.  Thank you. 

            Thank you all very much.  Let's adjourn 

the 2nd of November, 2004 public meeting. 
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1 (Whereupon, the meeting was adjourned at 3:46 p.m.) 


